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DEPARTMENT  OF  HEALTH. 
EDUCATION,  AND  WELFARE 

Social  and  Rehabilitation  Service 

[  45  CFR  Parts  234,  248,  249,  250  ] 

MEDICAL  ASSISTANCE  PROGRAM 

Intermediate  Care  Facility  Services 

Notice  Is  hereby  given  that  the  reg¬ 
ulations  set  forth  in  tentative  form 
below  are  proposed  by  the  Administrator, 
Social  and  Rehabilitation  Service,  with 
the  approval  of  the  Secretary  of  Health. 
Education,  and  Welfare.  These  regula¬ 
tions  implement  section  4  of  Public  Law 
92-223,  which  transferred  intermediate 
care  facility  services  to  the  medical  as¬ 
sistance  program  imder  title  XIX  of  the 
Social  Security  Act,  and  provided  for  a 
program  of  independent  professional 
review  of  such  services,  and  sections  268, 
271  A.  278,  292,  297,  298,  299,  299A,  and 
299L  of  Public  Law  92-603.  Amendments 
to  implement  additional  provisions  of 
Public  Law  92-603  related  to  intermedi¬ 
ate  care  facilities  will  be  issued  at  a 
future  date.  The  existing  regulations  (45 
CFR  234.130)  for  intermediate  care  fa¬ 
cility  services  under  title  I,  X,  XIV,  or 
XVI  of  the  Act  are  being  revised  to  de¬ 
scribe  their  applicability  under  certain 
conditions  or  for  a  specified  period. 
Other  technical  and  conforming  changes 
in  current  regulations  are  included.  The 
proposed  regulations  set  forth  Federal 
policy  with  respect  to: 

1.  Federal  matching  and  limitations 
for  intermediate  care  facility  services 
imder  a  State’s  plan  for  medical  assist¬ 
ance  xmder  title  XIX  of  the  Social  Se¬ 
curity  Act; 

2.  Methods  and  procedtu^  to  be  fol¬ 
lowed  by  the  States  in  certifying  pro¬ 
viders  of  intermediate  care  facility  serv¬ 
ices  imder  the  program; 

3.  A  Federal  definition  of  an  inter¬ 
mediate  care  facility  in  terms  of  the 
conditions  and  standards  which  must  be 
met  by  a  facility  gualifidng  as  a  provider 
of  Intermediate  care  facility  services; 

4.  Similarly,  a  Federal  definition  of 
an  intermediate  care  facility  for  the 
mentally  retarded; 

5.  A  regular  State  program  of  inde¬ 
pendent  professional  review  and  a  writ¬ 
ten  plan  of  service  prior  to  admission  to 
or  authorization  of  benefits  in  an  inter¬ 
mediate  care  facility; 

6.  Reimbursement  of  intermediate 
care  facilities  under  the  medical  as¬ 
sistance  program. 

As  modifications  are  determined  in 
the  standards  for  payment  and  the  pro¬ 
cedures  for  the  certification  of  skilled 
nursing  facilities  in  accordance  with 
Public  Law  92-603,  conforming  changes 
will  be  made  in  the  intermediate  care 
facility  regulations  to  the  extent  re¬ 
quired. 

Prior  to  the  adoption  of  the  proposed 
regulations,  consideration  will  be  given 
to  any  comments,  suggestions,  or  objec¬ 
tions  thereto  which  are  submitted  in 
writing  to  the  Administrator,  Social  and 
Rehabilitation  Service,  Department  of 
Health,  Education,  and  Welfare,  330 
Independence  Avenue  SW.,  Washington, 
DC  20201,  on  or  before  April  4,  1973. 


Comments  received  will  be  available  for 
public  inspection  in  Room  5121  of  the 
Department’s  offices  at  301  C  Street  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (area  code  202 — 963-7361). 

(Sec.  1102,  49  Stat.  647;  sec.  1902(a)  (31)  (A), 
85  Stat.  810;  sec.  1905(c)(3),  85  Stat.  809; 
42  U.S.C.  1302,  1396(a)  (31)  (A),  1396d(c)  (3) ) 

Dated:  February  23,  1973. 

Philip  J.  Rutledge, 

Acting  Administrator. 
Social  and  Rehabilitation  Service. 

Approved:  February  26, 1973. 

Frank  C.  Carlucci, 

Acting  Secretary. 

Chapter  n.  Title  45,  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below. 

PART  234 — FINANCIAL  ASSISTANCE  TO 
INDIVIDUALS 

1.  Section  234.130  of  Part  234  is 
amended  by  revising  paragraphs  (a)  and 
(c).  Paragraph  (a)  is  revised  to  specify 
the  conditions  and  requirements  to  be 
met  by  States  authorized  by  section  4(d) 
of  Public  Law  92-223,  as  amended  by 
section  292  of  Public  Law  92-603,  to  pro¬ 
vide  intermediate  care  facility  services 
under  title  XI  of  the  Social  Security 
Act.  Policies  for  the  provision  of  inter¬ 
mediate  care  facility  services  under  the 
medical  assistance  program,  title  XIX 
of  the  Act,  are  being  published  simul¬ 
taneously  in  Parts  249  and  250  of  this 
chapter.  Paragraph  (c)  is  revised  to 
specify  the  governing  rules  for  Federal 
financial  participation  in  payments  for 
intermediate  care  facility  services  under 
the  medical  assistance  program  during 
the  period  beginning  January  1,  1972, 
and  ending  on  the  date  on  which  deter¬ 
mination  is  made  by  the  State  under  the 
provisions  of  §  249.11  of  this  chapter  as 
to  the  facility’s  eligibility  for  such  pay¬ 
ments,  but  in  no  case  later  than  12 
months  following  the  date  of  publication 
of  these  regulations,  as  amended,  S  234.- 
130  reads  as  follows: 

§  234.130  AsiiiManre  in  the  form  of  in- 
etitulional  ser\'irrs  in  intermediate 
rare  facilities. 

(a)  Applicability  and  State  plan  re¬ 
quirements.  A  State  which,  on  January 
1,  1972,  did  not  have  in  effect  a  State 
plan  approved  under  title  XIX  of  the 
Social  Security  Act  may  provide  assist¬ 
ance  under  title  I,  X,  XIV,  or  XVI  of  the 
Act  in  the  form  of  institutional  services 
In  intermediate  care  facilities  as  author¬ 
ized  under  title  XI  of  the  Act,  until  the 
first  day  of  the  first  month  (occurring 
after  January  1,  1972)  that  such  State 
does  have  in  effect  a  State  plan  approved 
under  title  XIX  of  the  Act.  In  any  State 
which  may  provide  such  assistance  as 
authorized  under  title  XI  of  the  Act,  a 
State  plan  under  title  I,  X,  xrv,  or 
XVI  of  the  Act  which  includes  such  as¬ 
sistance  must: 

•  •  *  •  • 

(c)  Federal  financial  participation.  (1) 
Federal  financial  participation  is  avail¬ 
able  under  section  1121  of  the  Act  in 


vendor  payments  for  institutional  serv¬ 
ices  provided  to  individuals  who  are  eligi¬ 
ble  under  the  respective  State  plan  and 
who  are  residents  in  Intermediate  care 
facilities.  The  rate  of  participation  is  the 
same  as  for  money  payments  under  the 
respective  title  or,  if  the  State  so  elects, 
at  the  rate  of  the  Federal  medical  assist¬ 
ance  percentage  as  defined  in  section 
1905(b)  of  the  Act.  Such  Federal  finan¬ 
cial  participation  ends  on  the  date  speci¬ 
fied  in  paragraph  (c)  (2)  of  this  section, 
or  12  months  after  the  date  when  the 
State  first  has  in  effect  a  State  plan  ap¬ 
proved  under  title  XIX  of  the  Act,  which¬ 
ever  is  later. 

(2)  For  the  period  from  January  1, 
1972,  to  the  date  on  which  a  determina¬ 
tion  is  made  under  the  provisions  of 
§  249.11  of  this  chapter  as  to  a  facility’s 
eligibility  to  receive  payments  for  inter¬ 
mediate  care  facility  services  under  the 
medical  assistance  program,  title  XIX 
of  the  Act,  but  not  later  than  12  months 
following  the  date  of  publication  of  these 
regulations.  Federal  financial  participa¬ 
tion  in  payments  for  such  services  under 
title  XIX  is  governed  by  the  provisions 
of  this  section,  applied  to  State  plans 
under  title  XIX. 

•  •  •  •  • 


PART  248 — COVERAGE  AND  CONDITIONS 

OF  ELIGIBILITY  IN  FINANCIAL  ASSIST¬ 
ANCE  PROGRAMS 

2.  Section  248.60  of  Part  248  is  amended 
by  revising  paragraph  (a)  (1)  and  add¬ 
ing  a  new  paragraph  (b)  (9)  as  set  forth 
below. 

§  248.60  Infslitulional  Htatiio. 

(a)  Federal  financial  participation. 
(1)  Federal  financial  participation  under 
title  XIX  of  the  Social  Security  Act  is 
not  available  in  medical  assistance  for 
any  individual  who  is  an  Inmate  of  a 
public  institution  except  as  a  patient  in 
a  medical  institution  or  as  a  resident  of 
an  intermediate  care  facility. 

•  ••.*• 

(b)  Definitions.  •  •  • 

(9)  “Resident”  of  an  intermediate  care 
facility  is  a  patient  or  other  individual 
who  has  been  admitted  to  an  intermedi¬ 
ate  care  facility  (including  an  institu¬ 
tion  for  the  mentally  retarded  or  persons 
with  related  conditions)  prior  to  the  date 
of  publication  of  these  regulations,  or 
after  that  date  in  accordance  with 
S  250.24  of  this  chapter,  and  is  receiving 
room,  board,  and  a  planned  program  of 
care  and  supervision  on  a  continuous  24- 
hour-a-day  basis,  and  in  the  case  of  Insti¬ 
tutions  for  the  mentally  retarded  is  also 
receiving  active  treatment  (see  §  249.10 
(d)(l)(v)  of  this  chapter). 


PART  249— SERVICES  AND  PAYMENT  IN 
MEDICAL  ASSISTANCE  PROGRAMS 

3.  Section  249.10  of  Part  249  is  amended 
by  revising  paragraph  (b)  (14) ;  redesig¬ 
nating  paragraph  (b)(15)  as  paragraph 
(b)(17);  reserving  paragraph  (b)(16); 
and  by  adding  a  new  paragraph  (b)  (15) , 
revising  paragraph  (c) ,  and  adding  new 
subdivisions  (iv),  (v),  and  (vi)  to  para¬ 
graph  (d)  (1),  as  set  forth  below: 
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.  §  249.10  Amount,  duration,  and  scope 
of  medical  assistance. 

•  •  •  •  • 

(b)  Federal  financial  participa- 
iion.  *  •  * 

(14)  Inpatient  hospital  services,  skilled 
nursing  facility  services,  and  intermedia 
ate  care  facility  services  for  individuals 
65  years  of  age  or  over  in  an  institution 
for  tuberculosis  or  mental  diseases.  For 
purposes  of  this  subparagraph: 

(i)  (a)  “Inpatient  hospital  services” 
in  an  institution  for  mental  diseases  are 
those  items  and  services  which  are  pro¬ 
vided  under  the  direction  of  a  physician 
for  the  care  and  treatment  of  inpatients 
in  a  psychiartic  hospital  which  meets  the 
requirements  under  title  XVIII,  section 
1861(f)  of  the  Social  Security  Act. 

(b)  “Inpatient  hospital  services”  in  an 
institution  for  tuberculosis  are  those 
items  and  services  which  are  provided 
under  the  direction  of  a  physician  for 
the  care  and  treatment  of  inpatients  in  a 
tuberculosis  hospital  which  meets  the 
requirements  imder  title  XVIII,  section 
1861(g)  of  the  Social  Security  Act. 

(ii)  “Skilled  nursing  facility  services’’ 
are  those  items  and  services  furnished  by 
a  skilled  nursing  facility  as  defined  in 
paragraph  (b)  (4)  (i)  of  this  section. 

(iii)  “Intermediate  care  facility  serv¬ 
ices”  are  those  items  and  services  fur¬ 
nished  by  an  intermediate  care  facility 
as  defined  in  paragraph  (b)(15)  of  this 
section  to  residents  who  have  been  deter¬ 
mined  in  accordance  with  §  250.24  of  this 
chapter  to  be  in  need  of  such  care. 

(iv)  An  “institution  for  mental  dis¬ 
eases”  means  an  institution  which  is  pri¬ 
marily  engaged  in  providing  diagnosis, 
treatment,  or  care  of  persons  with  men¬ 
tal  diseases,  including  medical  attention, 
nursing  care,  and  related  services. 

(V)  An  “institution  for  tuberculosis” 
means  an  institution  which  is  primarily 
engaged  in  providing  diagnosis,  treat¬ 
ment,  or  care  of  persons  with  tubercu¬ 
losis,  including  medical  attention,  nurs¬ 
ing  care,  and  related  services. 

( 15)  Intermediate  care  facility  services 
(other  than  such  services  in  an  institu¬ 
tion  for  tuberculosis  or  mental  diseases) 
for  individuals  who  are  determined,  in 
accordance  with  section  1902(a)  (31)  (A) 
of  the  Act,  to  be  in  need  of  such  care. 
Intermediate  care  facility  services  may 
include  services  in  a  public  institution 
(or  distinct  part  thereof)  for  individuals 
determined  to  be  mentally  retarded  or  to 
have  cerebral  palsy,  epilepsy,  or  other 
developmental  disabilities  as  defined 
pursuant  to  Part  C  of  the  Developmental 
Disabilities  Services  and  Facilities  Con¬ 
struction  Act,  “Intermediate  care  facil¬ 
ity  services”  means  those  items  and  serv¬ 
ices  furnished  by  a  facility  which  meets 
the  following  conditions: 

(i)  (a)  It  meets  fully  all  requirements 
for  licensure  under  State  law  to  provide, 
on  a  regular  basis,  health-related  care 
and  services  to  Individuals  who  do  not 
require  the  degree  of  care  and  treatment 
which  a  hospital  or  skilled  nursing  fa¬ 
cility  is  designed  to  provide,  but  who  be¬ 
cause  of  their  mental  or  physical  condi¬ 
tion  require  care  and  services  (above  the 
level  of  room  and  board)  which  can  be 


made  available  to  them  only  through 
institutional  facilities.  Payments  to  a 
facility  which  formerly  met  all  require¬ 
ments  of  the  State  for  licensure,  but  is 
currently  determined  not  to  meet  fully 
all  such  requirements,  may  be  recognized 
by  the  single  State  agency  for  a  period 
specified  by  the  State  standard-setting 
authority,  if  during  such  period  such 
facility  promptly  takes  all  necessary  steps 
to  meet  such  requirements.  Institutions 
operated  by  a  governmental  agency  may 
be  considered  to  be  licensed  if  they  meet 
all  requirements  which  are  applied  for 
licensure  to  the  same  type  of  facility  in 
any  other  ownership  category  (i.e.,  non¬ 
profit  or  proprietary)  within  the  State; 

(b)  In  the  case  of  a  public  institution 
for  the  mentally  retarded  or  persons 
with  related  conditions,  it  is  an  institu¬ 
tion  (or  distinct  part  thereof)  primarily 
for  the  diagnosis,  treatment,  and  re¬ 
habilitation  of  the  mentally  retarded  or 
persons  with  epilepsy  or  cerebral  palsy, 
which  provides  in  a  protected  residential 
setting  individualized  on-going  evalua¬ 
tion,  planning,  24-hour  supervision,  co¬ 
ordination,  and  integration  of  health 
and/or  rehabilitative  services  to  help 
each  resident  reach  his  maximum  of 
functioning  capabilities; 

(c)  It  meets  such  standards  of  safety 
and  sanitation  as  are  applicable  to 
nursing  homes  under  State  law; 

(d)  It  meets  the  standards  for  an  in¬ 
termediate  care  facility  specified  by  the 
Secretary  under  §  249.12,  or,  in  the  case 
of  an  institution  for  the  mentally  re¬ 
tarded  or  persons  with  related  conditions 
(or  distinct  part  thereof),  meets  the 
standards  for  an  intermediate  care  fa¬ 
cility  specified  by  the  Secretary  under 
§  249.13;  and 

(e)  Effective  no  later  than  12  months 
following  the  date  of  publication  of  these 
regulations,  it  has  been  determined  by 
the  single  State  agency  in  accordance 
with  S  249.11  to  meet  all  of  the  condi¬ 
tions  in  paragraph  (b)(15)(i)  of  this 
section,  as  evidenced  by  an  agreement 
executed  between  the  single  State  agency 
and  the  facility  for  the  provision  of  in¬ 
termediate  care  facility  services  and  the 
making  of  payments  under  the  plan;  or 

(ii)  Effective  no  later  than  12  months 
following  the  date  of  publication  of  these 
regulations : 

(a)  In  the  case  of  a  qualified  partici¬ 
pating  provider  of  hospital  services  or 
skilled  nursing  facility  services  under 
title  XIX  or  title  XVm  of  the  Social  Se¬ 
curity  Act,  it  has  been  determined  by 
the  single  State  agency  in  accordance 
with  §  249.11  of  this  part  to  meet  the 
standards  of  §  249.12(a)  (l)(ii),  (3),  (4), 
(5),  (6),  (11)  (iii)  and  (vi),  and  (14), 
as  evidenced  by  an  agreement  between 
the  single  State  agency  and  the  facility 
for  the  provision  of  intermediate  care 
facility  services  and  the  making  of  pay¬ 
ments  imder  the  plan,  or 

(b)  In  the  case  of  an  institution  for 
the  mentally  retarded  or  persons  with 
related  conditions  (or  distinct  part 
thereof)  participating  as  a  provider  of 
hospital  services  or  skilled  nursing  fa¬ 
cility  services  under  title  XIX  or  title 
XVIII  of  the  Social  Security  Act,  it  has 


been  determined  by  the  single  State 
agency  in  accordance  with  S  249.11  to 
meet  the  standards  of  §  249.13(a)  (4), 
(6),  (7),  and  (8)  or,  until  July  1,  1976, 
8  249.13(a)  (4),  (6),  (7),  and  (8)  (i), 
(ill)  (a),  (iv),  and  (v),  as  evidenced  by 
an  agreement  between  the  single  State 
agency  and  the  facility  for  the  provision 
of  intermediate  care  facility  services  and 
the  making  of  payments  under  the  plan. 

(iii)  The  term  “intermediate  care 
facility”  also  includes  a  Christian  Sci¬ 
ence  sanatorium  operated,  or  listed  and 
certified,  by  the  First  Church  of  Christ 
Scientist,  Boston,  Mass.,  but  only  with 
respect  to  institutional  services  deemed 
appropriate  by  the  State. 

(iv)  The  term  “intermediate  care 
facility”  also  includes  any  Institution, 
located  on  an  Indian  reservation,  which 
provides,  on  a  regular  basis,  health- 
related  care  and  services  and  is  certified 
by  the  Secretary  as  meeting  the  provi¬ 
sions  of  paragraph  (b)  (15)  (i)  (c)  of  this 
section  and  the  standards  of  §  249.12. 

With  respect  to  intermediate  care  fa¬ 
cility  services  furnished  by  an  inter¬ 
mediate  care  facility  whose  provider 
agreement  has  expired  or  has  otherwise 
terminated,  the  State  agency  may  con¬ 
tinue  to  claim  Federal  financial  partici¬ 
pation  in  payments  on  behalf  of  eligible 
individuals  for  such  services  furnished 
by  such  institution  during  a  period  not 
to  exceed  30  days  starting  with  the  date 
of  expiration  or  other  termination  of  its 
provider  agreement,  but  only  if  such  in¬ 
dividuals  were  admitted  to  the  home  be¬ 
fore  the  date  of  expiration  or  other 
termination  of  its  provider  agreement, 
and  if  the  State  agency  makes  a  showing 
satisfactory  to  the  Secretary  that  it  has 
made  reasonable  efforts  to  facilitate  the 
orderly  transfer  of  such  individuals  from 
such  institution  to  another  facility. 

(16)  [Reserved] 

(c)  Limitations.  (1)  Federal  financial 
participation  in  expenditures  for  medi¬ 
cal  and  remedial  care  and  services  listed 
in  paragraph  (b)  of  this  section  is  not 
available  with  respect  to  any  individual 
who  is  an  inmate  of  a  public  institution 
(except  as  a  patient  in  a  medical  insti¬ 
tution  or  as  a  .resident  of  an  intermedi¬ 
ate  care  facility),  or  any  individual  who 
has  not  attained  65  years  of  age  who  is 
a  patient  in  an  institution  for  tubercu¬ 
losis  or  mental  diseases; 

(2)  Payments  to  Institutions  for  the 
mentally  retarded  or  persons  with  re¬ 
lated  conditions  may  not  include  reim¬ 
bursement  for  vocational  training  and 
educational  activities;  and 

(3)  With  respect  to  expenditures  in 
any  calendar  quarter  prior  to  January  1, 
1975,  Federal  financial  participation  for 
intermediate  care  facility  services  in  a 
public  institution  (or  distinct  part 
thereof)  for  the  mentally  retarded  or 
persons  with  related  conditions  is  avail¬ 
able  only  to  the  extent  that: 

(i)  The  cost  of  such  services  for  in¬ 
dividuals  in  such  institution  receiving 
assistance  imder  the  State  plan  in  the 
current  calendar  quarter,  and  (ii)  the 
cost  of  assistance  and  health,  social,  or 
rehabilitative  services  provided  In  the 
current  quarter  under  a  plan  developed 
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and  supervised  by  a  Qualified  Mental 
Retardation  Professional  (as  defined  in 
S  249.13(a)  (6) )  of  such  institution  for 
individuals  who  were  released  from  such 
institution  during  the  preceding  foiir 
quarters  and  would  be  eligible  under  the 
State  plan  if  in  such  institution  exceeds 
the  product  of  the  total  number  of 
eligible  individuals  receiving  intermedi¬ 
ate  care  facility  services  in  the  institu¬ 
tion  in  the  current  quarter  times  the  per 
capita  per  quarter  non-Federal  expendi¬ 
tures  in  the  institution  (or  distinct  part 
thereof)  for  the  base  year.  Federal  finan¬ 
cial  participation  will  be  at  100  percent 
of  the  increase  in  costs  over  the  base 
year  for  eligible  individuals  in  such  in¬ 
stitution  and  would  be  eligible  individuals 
released  during  the  preceding  four  qiiar- 
ters  until  such  participation  is  equal  to 
the  Federal  medical  assistance  percent¬ 
age  times  the  cost  of  intermediate  care 
facility  services  for  eligible  individuals 
in  the  institution  (or  distinct  part  there¬ 
of)  .  When  the  increase  exceeds  the  Fed¬ 
eral  medical  assistance  percentage  times 
the  cost  of  intermediate  care  facility 
services  for  eligible  individuals  in  the  In¬ 
stitution,  Federal  financial  participation 
will  be  at  the  Federal  medical  assistance 
percentage  rate.  For  piuposes  of  this 
subparagraph. 

(a)  The  base  year  shall  be  the  four 
quarters  immediately  preceding  the 
quarter  in  which  the  State  in  which  such 
institution  is  located  elected  to  make 
such  services  available  under  its  plan  ap¬ 
proved  imder  title  XIX; 

(b)  The  per  capita  per  quarter  expen¬ 
ditures  for  the  base  year  and  the  costs 
for  intermediate  care  facility  services  in 
the  institution  for  each  subsequent  pe¬ 
riod  in  w'hich  claims  are  made  are  those 
expenditures  for  inpatient  care  and  serv¬ 
ices  in  such  public  institution  (or  distinct 
part  thereof)  determined  in  accordance 
with  Office  of  Management  and  Budget 
circular  A-87  and  cost  allocation  proced¬ 
ures  and  guidelines  prescribed  by  the  So¬ 
cial  and  Rehabilitation  Service; 

(c)  For  purposes  of  determining  the 
per  capita  per  quarter  cost,  the  number 
of  eligible  individuals  receiving  interme¬ 
diate  care  facility  services  in  the  current 
quarter  means  the  number  of  different 
eligible  individuals  receiving  care  for  the 
whole  quarter  plus  the  full  quarter  equiv¬ 
alent  nmnber  for  eligible  individuals  re¬ 
ceiving  less  than  a  full  quarter’s  care.  In 
determining  the  per  capita  expenditures 
for  the  base  year,  similar  methods  of 
computation  shall  be  used ; 

(d)  For  purposes  of  determining  the 
per  capita  per  quarter  non-Federal  ex¬ 
penditures,  non-Federal  expenditiu'es 
mean  the  total  costs  computed  under 
paragraph  (c)(3)(li)  (b)  of  this  section 
less  any  Federal  funds  received  directly 
or  indirectly  in  relation  to  such  costs; 

(e)  The  cost  of  assistance  and  health, 
social,  or  rehabilitative  services  for  in¬ 
dividuals  released  from  such  Institution 
during  the  preceding  four  quarters  may 
include  only  those  State  and  local  ex¬ 
penditures  for  which  Federal  financial 
participation  is  not  received; 

(/)  As  a  basis  for  determining  the 
proi^r  amount  of  Federal  payments,  as 
specified  in  this  paragraph  (c)  (3)  of  this 


section,  the  State  or  appropriate  political 
subdivision  must  submit  to  the  single 
State  agency,  in  such  form  and  at  such 
times  as  are  specified  by  the  single  State 
agency,  in  accordance  with  the  Depart¬ 
ment  of  Health,  Education,  and  Welfare 
regulations  and  with  Social  and  Rehabil¬ 
itation  Service  guidelines,  estimated  and 
actual  cost  data  and  other  necessary  in¬ 
formation  for  each  such  institution  and 
for  the  services  provided  to  individuals 
released  from  each  such  institution  dur¬ 
ing  the  preceding  four  quarters;  and 

(fir)  The  single  State  agency  shall  have 
on  file  adequate  records  to  substantiate 
compliance  with  the  requirements  of  this 
section  and  to  assure  that  all  necessary 
adjustments  have  been  made. 

(d)  General  provisions.  (1)  •  •  • 

(iv)  “Resident  of  an  intermediate  care 
facility”  is  a  patient  or  other  individual 
who  has  been  admitted  to  an  intermedi¬ 
ate  care  facility  (including  an  institution 
for  the  mentally  retarded  or  persons  with 
related  conditions)  prior  to  the  date  of 
publication  of  these  regulations,  or  after 
that  date  in  accordance  with  S  250.24  of 
this  chapter,  and  is  receiving  room, 
board,  and  a  planned  program  of  care 
and  supervision  on  a  continuous  24- 
hour-a-day  basis,  and  in  the  case  of  in¬ 
stitutions  for  the  mentally  retarded  is 
also  receiving  active  treatment. 

(v)  For  purposes  of  paragraph  (d)  (1) 
(iv)  of  this  section  and  §  248.60(b)  of 
this  chapter,  “active  treatment”  means: 

(a)  Daily  participation,  in  accordance 
with  an  individual  plan  of  care  and  serv¬ 
ice,  in  activities,  experiences,  or  thera¬ 
pies  which  are  part  of  a  professionally 
developed  and  supervised  program  of 
health,  social,  or  rehabilitative  services 
offered  by  or  procured  by  the  institution 
for  its  residents; 

(b)  An  individual  plan  of  care  and 
service  which  is  a  comprehensive  written 
plan  developed  for  each  resident  by  an 
appropriate  interdisciplinary  profes¬ 
sional  team  setting  forth  measurable 
goals  or  behaviorally  stated  objectives  to 
be  achieved  through  regularized  activi¬ 
ties,  meaningful  experiences  or  individu¬ 
ally  designed  therapies,  programed  on 
an  integrated  basis.  The  overall  objective 
of  the  plan  is  to  assist  the  individual  to 
attain  or  maintain  the  optimal  physical, 
intellectual,  social,  or  vocational  func¬ 
tioning  of  which  he  is  presently  or  po¬ 
tentially  capable; 

(c)  A  complete  medical,  psychological, 
and  social  diagnosis  and  evaluation,  in¬ 
cluding  evaluation  of  his  need  for  insti¬ 
tutional  care,  by  an  interdisciplinary 
professional  team  prior  to  but  not  to 
exceed  3  months  before  admission  to  the 
institution  or,  in  the  case  of  individuals 
who  make  application  while  in  such  in¬ 
stitution,  before  requesting  payment 
under  the  plan; 

(d)  Re-evaluation  medically,  psycho¬ 
logically,  and  socially  at  least  every  6 
months  by  the  staff  involved  in  carrying 
out  the  resident’s  individual  plan  of  care 
and  service,  including  review  of  the  ap¬ 
propriateness  of  the  individual  plan  of 
care  and  service,  assessment  of  continu¬ 
ing  need  for  Institutional  care,  and  con¬ 
sideration  of  alternate  methods  of  care; 
and 


(e)  An  individual  postinstitutionaliza¬ 
tion  plan  (as  part  of  the  individual  plan 
of  care  and  service)  developed  prior  to 
discharge  by  a  Qualified  Mental  Retarda¬ 
tion  Professional  (see  §  249.13(a)  (6) ) 
and  other  appropriate  social  service  pro¬ 
fessionals,  including  provision  for  ap¬ 
propriate  services,  protective  supervision, 
and  other  follow-up  services  in  the  resi¬ 
dent’s  new  environment. 

(vi)  For  purposes  of  paragraph  (d)(1) 
(v)  of  this  section,  “an  interdisciplinary 
professionals  who  meet  the  requirements 
eludes  as  a  minimum  a  physician,  a 
psychologist,  a  social  worker,  and  other 
professionals  who  meet  the  requirements 
of  §  24913(a)  (6)  and  are  necessary  to  the 
development  and  implementation  of  the 
individual  plan  of  care  and  service. 

•  •  •  •  * 

4.  Section  249.11  is  redesignated  as 
§  249.20  of  Part  249,  and  as  so  redes¬ 
ignated  is  revised  to  read  as  set  forth 
below: 

§  24-9.20  Free  choice  of  providen*  of 
medical  services:  Slate  plan  require¬ 
ment. 

A  State  plan  for  medical  assistance 
under  title  XIX  of  the  Social  Security 
Act  must  provide  that  any  individual 
eligible  for  medical  assistance  imder  the 
plan  may  obtain  the  services  available 
under  the  plan  from  any  institution, 
agency,  pharmacy,  or  practitioner,  in¬ 
cluding  an  organization  which  provides 
such  services  or  arranges  for  their  avail¬ 
ability  on  a  prepayment  basis,  which  is 
qualified  to  perform  such  services.  This 
provision  does  not  prohibit  the  State 
agency  from  establishing  the  fees  which 
will  be  paid  to  providers  for  furnishing 
medical  and  remedial  care  available 
imder  the  plan  or  from  setting  reason¬ 
able  standards  relating  to  the  qualifica¬ 
tions  of  providers  of  such  care.  In  the 
case  of  Guam,  Puerto  Rico,  and  the  Vir¬ 
gin  Islands  this  provision  applies  only 
with  respect  to  calendar  quarters  begin¬ 
ning  after  June  30, 1975. 

5.  New  §S  249.11.  249.12,  and  249.13  are 
added  to  Part  249  as  set  forth  below: 

§  249.11  Intermediate  earc  facility  serv. 
ices ;  Slate  plan  requirements. 

A  State  plan  for  medical  assistance 
under  title  XIX  of  the  Social  Security 
Act  which  Includes  intermediate  care 
facility  services  must  provide  that: 

(a)  Any  intermediate  care  facility  re¬ 
ceiving  pajmients  under  the  plan  must 
supply  to  the  licensing  agency  of  the 
State  full  and  complete  information,  and 
promptly  report  any  changes  which 
would  affect  the  current  accuracy  of 
such  information,  as  to  the  identity 

(1)  Of  each  person  having  (directly 
or  indirectly)  an  ownership  interest  of 
10  percent  or  more  in  such  facility, 

(2)  In  case  a  facility  is  organized  as 
a  corporation,  of  each  officer  and  direc¬ 
tor  of  the  corporation,  and 

(3)  In  case  a  facility  is  organized  as 
a  psurtnership,  of  each  partner; 

(b)  The  single  State  agency  will,  prior 
to  execution  of  an  agreemoit  with  any 
institution  (including  hospitals  and 
skilled  nursing  facilities)  for  provision 
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of  intermediate  care  facility  services  and 
making  payments  imder  the  plan,  obtain 
sufficient  evidence  through  a  written 
agreement  with  the  agency  of  the  State 
designated  for  the  Inspection  of  skilled 
nursing  facilities  under  the  plan  that  the 
institution  meets  the  conditions  set  forth 
under  5  249.10(b)  (15) ; 

(c)  On-site  inspections  by  qualified 
personnel  will  be  madd  at  least  once  dur¬ 
ing  the  term  of  a  provider  agreement  or 
more  frequently  if  there  is  a  question 
of  compliance,  such  as  may  be  raised  as 
a  result  of  independent  professional  re¬ 
views,  and  the  single  State  agency  will 
review  the  information  thus  obtained; 

(d)  The  single  State  agency  agree¬ 
ment  with  a  facility  for  payments  imder 
the  plan  will  not  exceed  a  period  of  1 
year,  except  that  the  initial  agreement 
executed  in  accordance  with  these  regu¬ 
lations  may  extend  for  a  period  of  6 
months  (for  facilities  certified  with 
deficiencies,  as  provided  for  in  this  sec¬ 
tion)  and  12  montlis  (for  facilities  certi¬ 
fied  without  deficiencies)  following  the 
end  of  the  12-month  period  from  date  of 
publication  of  these  regulations.  Execu¬ 
tion  of  an  agreement  sliall  be  contingent 
upon  a  determination  of  compliance  with 
the  provisions  of  §  249.10(b)  (15),  except 
that: 

(1)  In  the  case  of  any  intermediate 
care  facility  determined  or  certified  to 
be  in  substantial  compliance  (i.e.,  is  in 
compliance  except  for  deficiencies)  with 
the  requirements  of  §  249.12  or  §  249.13, 
the  single  State  agency  may  enter  into 
an  agreement  with  such  intermediate 
care  facility  for  the  provision  of  services 
and  making  of  payments  imder  the  plan 
for  a  period  not  to  exceed  6  months: 
Provided,  Tliat  on  the  basis  of  docu¬ 
mented  evidence  derived  from  a  survey 
the  single  State  agency  finds  that: 

(1)  There  is  a  reasonable  prospect 
that  the  deficiencies  can  be  corrected 
within  6  months  and  the  intermediate 
care  facility  provides  in  writing  a  plan 
acceptable  to  the  single  State  agency  for 
so  doing;  and 

(ii)  The  deficiencies  noted,  individu¬ 
ally  or  in  combination,  do  not  jeopardize 
the  health  and  safety  of  the  residents 
and  a  written  Justification  of  such  a 
finding  is  maintained  on  file ; 

and  Provided  further.  That 

(iii)  No  more  than  two  successive 
agreements  for  6  months  are  executed 
with  any  intermediate  care  facility  hav¬ 
ing  deficiencies,  and  no  second  agree¬ 
ment  is  executed  if  any  of  the  deficien¬ 
cies  existing  are  the  same  as  those  which 
occasioned  the  prior  agreement  unless 
the  single  State  agency  finds  on  the  basis 
of  documented  evidence  derived  from  a 
survey  that  the  facility  has  made  sub¬ 
stantial  effort  and  progress  in  correcting 
such  deficiencies;  and 

(2)  In  the  case  of  an  in^rmediate 
care  facility  determined  to  have  deficien¬ 
cies  under  the  requirements  for  environ¬ 
ment  and  sanitation  (S  249.12(a)  (11)  or 
§  249.13(a)  (5)  and  (8)(v)),  or  of  the 
Life  Safety  Code  (S  249.12(a)  (13)  or 
§  249.13(a)  (3) ) ,  it  may  be  recognized  for 
certification  as  an  intermediate  care 
facility  over  a  period  not  exceeding  2 


years  following  the  date  of  such  deter¬ 
mination:  Provided  that: 

(1)  The  Institution  submits  a  written 
plan  of  correction  which  contains: 

(a)  The  specific  steps  that  it  will 
take  to  meet  all  such  requirements;  and 

(b)  A  timetable  not  exceeding  2  years 
from  the  date  of  the  initial  certification 
after  publication  of  these. regulations  de¬ 
tailing  the  corrective  steps  to  be  taken 
and  when  correction  of  deficiencies  will 
be  accomplished; 

(ii)  The  State  agency  makes  a  finding 
that  the  facility  potentially  can  meet 
such  requirements  through  the  correc¬ 
tive  steps  and  they  can  be  completed 
during  the  2  year  allowable  period  of 
time; 

(iii)  During  the  period  allowed  for  cor¬ 
rections,  the  institution  is  in  compliance 
with  existing  State  fire  safety  and  sani¬ 
tation  codes  and  regulations; 

(iv)  The  institution  is  surveyed  by 
qualified  personnel  at  least  semiannually 
until  corrections  are  completed  and  the 
single  State  agency  finds  on  the  basis  of 
such  surveys  that  the  institution  has  in 
fact  made  substantial  effort  and  progress 
in  its  plan  of  correction  as  evidenced  by 
supporting  documentation,  signed  con¬ 
tracts  and/or  work  orders,  and  a  written 
justification  of  such  findings  is  main¬ 
tained  on  file;  and 

(v)  At  the  completion  of  the  period 
allowed  for  corrections,  the  intermediate 
care  facility  Is  in  full  compliance  with 
the  Life  Safety  Code  (NFPA.  21st  Edi¬ 
tion  1967),  and  the  requirements  for  en¬ 
vironment  and  sanitation  set  forth  under 
§  249.12(a)  (11)  or  §  249.13(a)  (5)  and 
(8)  (V)  of  this  part,  except  for  any  provi¬ 
sions  waived  by  the  single  State  agency 
in  accordance  with  §  249.12(b)  or  §  249.- 
13(b)  of  this  part. 

For  the  purposes  of  paragraph  (d)  of  this 
section,  waivers  granted  pursuant  to 
§  249.12(b)  or  §  249.13(b)  are  not  con¬ 
sidered  deficiencies; 

(e)  In  the  case  of  a  public  institution 
(or  distinct  part  thereof)  for  the  men¬ 
tally  retarded  or  persons  with  related 
conditions,  the  single  State  agency  will, 
prior  to  the  execution  of  an  agreement, 
obtain  a  written  agreement  from  the 
State  or  political  subdivision  responsible 
for  the  operation  of  such  public  institu¬ 
tion  that  the  non-Federal  expenditures 
in  any  calendar  quarter  prior  to  January 
1, 1975,  with  respect  to  services  furnished 
to  patients  in  such  Institution  (or  dis¬ 
tinct  part  thereof)  in  the  State  will  not, 
because  of  payments  made  under  the 
plan,  be  reduced  below  the  average 
amount  expended  for  such  services  in 
such  institution  in  the  four  quarters  im¬ 
mediately  preceding  the  quarter  in  which 
the  State  in  which  such  Institution  is 
located  elected  to  make  such  services 
available  under  its  approved  plan; 

(f)  For  purposes  of  determining  con¬ 
tinuing  provider  eligibility,  the  single 
State  agency  will  review  Information 
ccHitained  in  reports  of  independent  pro¬ 
fessional  review  teams  on  inspections 
made  pursuant  to  State  plan  provisions 
under  §  250.24  of  this  chapter; 

(g)  All  information  and  reports  used 
in  determining  whether  an  institution 


meets  the  conditions  set  forth  in  §  249.10 
(b)  (15)  will  be  maintained  on  file  for  a 
period  of  at  least  2  years  by  the  appro¬ 
priate  State  agency  for  ready  access  by 
the  Department  of  Health,  Education, 
and  Welfare;  and 

(1)  Copies  of  reports  of  inspection  are 
completed  by  inspector(s)  surveying  the 
premises  with  notations  indicating 
whether  each  standard  for  which  inspec¬ 
tion  is  made  is  or  is  not  satisfied,  with 
documentation  of  deficiencies;  and 

(2)  Copies  of  official  notices  of  waivers 
granted  pursuant  to  §  249.12(b)  or 
§  249.13(b)  are  on  file;  and 

(h)  Institutions  which  do  not  qualify 
under  §  249.10(b)  (15)  are  not  recog¬ 
nized  as  intermediate  care  facilities  for 
purposes  of  payment  under  title  xrx  of 
the  Act. 

§  249.12  Standards  for  inlermediate 
care  facilities  (other  than  institutions 
for  the  mentally  retarded  or  persons 
'Hith  related  conditions). 

(a)  Standards.  The  standards  for  an 
intermediate  care  facility  which  are 
specified  by  the  Secretary  pursuant  to 
section  1905(c)  of  the  Social  Security 
Act  and  referred  to  in  |§  249.10(b)  (15) 
and  249.11  are  as  follows.  The  facility: 

(1)  Maintains  methods  of  administra¬ 
tive  management  which  assure  that: 

(i)  The  facility  is  administered  by  a 
person  licensed  in  the  State  as  a  nursing 
home  administrator  or,  in  the  case  of  a 
hospital  qualifying  as  an  intermediate 
care  facility,  by  the  hospital  administra¬ 
tor,  with  the  necessary  authority  and 
responsibility  for  management  of  the 
institution  and  implementation  of  ad¬ 
ministrative  policies: 

(ii)  An  individual  on  the  professional 
staff  of  the  facility  is  designated  as  resi¬ 
dent  services  director  and  is  assigned 
responsibility  for  the  coordination  and 
monitoring  of  the  residents’  overall  plan 
of  service: 

(iii)  The  numbers  and  categories  of 
personnel  are  determined  by  the  num¬ 
ber  of  residents  and  their  particular 
needs  in  accordance  with  accepted  poli¬ 
cies  of  effective  Institutional  care  and 
guidelines  issued  by  the  Social  and  Re¬ 
habilitation  Service: 

(iv)  Written  policies  and  procedures 
are  developed  by  the  administrator  with 
the  assistance  of  the  resident  services 
director  and  a  registered  nurse  which 
govern  all  areas  of  service  provided  by 
the  facility; 

(v)  There  are  written  policies  for  the 
preservation  of  patient  dignity  and 
which  prohibit  mistreatment,  neglect,  or 
abuse  of  residents  and  which  provide  for 
the  registration  of  resident  complaints 
without  threat  of  discharge  or  other  re¬ 
prisals; 

(vi)  A  written  account  is  maintained 
on  a  current  basis  for  each  resident  with 
written  receipts  for  all  personal  posses¬ 
sions  and  funds  received  by  or  deposited 
with  the  facility  and  for  all  expendi¬ 
tures  and  disbursements  made  by  or  in 
behalf  of  the  resident; 

(vii)  There  are  written  procedures  for 
personnel  to  follow  in  an  emergency  in¬ 
cluding  care  of  the  resident,  notification 
of  the  attending  physician  and  other 
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persons  responsible  for  the  resident,  ar¬ 
rangements  for  transportation,  for  hos¬ 
pitalization,  or  other  appropriate  serv¬ 
ices; 

(viii)  There  is  an  orientation  program 
for  all  new  employees  that  includes  re¬ 
view  of  all  facility  policies,  including 
resident  care  policies  and  emergency  and 
disaster  instructions; 

(ix)An  inservice  education  program  is 
planned  and  conducted  for  the  develop¬ 
ment  and  improvement  of  skills  of  all 
the  facility’s  personnel,  including  train¬ 
ing  related  to  problems  and  needs  of  the 
population  served  by  the  facility,  and 
records  are  maintained  which  indicate 
the  content  of,  and  participation  in,  all 
staff  development  programs; 

(X)  There  is  available  to  staff,  resi¬ 
dents,  consumer  groups,  and  the  inter¬ 
ested  public  all  policies  of  the  facility 
including  a  written  outline  of  its  objec¬ 
tives  and  a  statement  of  the  rights  of  its 
residents;  and 

(xi)  The  admission,  transfer,  and  dis¬ 
charge  of  residents  of  the  facility  are 
conducted  in  accordance  with  written 
policies  which  include  at  least  the  fol¬ 
lowing  provisiOTis : 

(a)  Only  those  persons  are  accepted 
w'hose  needs  can  be  met  within  the  ac¬ 
commodations  and  services  provided  by 
the  facility; 

(b)  As  changes  occur  in  their  physical 
or  mental  condition,  necessitating  service 
or  care  which  cannot  be  adequately  pro¬ 
vided  by  the  facility,  residents  are  trans¬ 
ferred  promptly  to  hospitals,  skilled  nurs¬ 
ing  facilities,  or  other  appropriate  insti¬ 
tutions;  and 

(c)  The  resident,  his  next  of  kin,  the 
attending  physician  and  the  responsible 
agency,  if  any,  are  consulted  in  advance 
of  the  transfer  or  discharge  of  any  resi¬ 
dent,  and  casework  services  or  other 
means  are  utilized  to  assure  that  ade¬ 
quate  arrangements  exist  for  meeting  his 
needs  through  other  resources; 

(2)  Maintains  an  organized  resident 
record  system  which  assures  that; 

(i)  'There  is  available  to  professional 
and  other  staff  directly  involved  with  the 
resident  and  to  appropriate  representa¬ 
tives  of  the  State  agency  a  record  for  each 
resident  which  includes  as  a  minimum: 

(a)  Identification  information  and  ad¬ 
mission  data  including  past  resident 
medical  and  social  history; 

(b)  C(vies  of  all  initial  and  periodic 
examinations  and  evaluations  Including 
all  plans  of  care  and  service  and  periodic 
summaries  of  resident  progress; 

(c)  Entries  describing  all  treatments 
and  services  rendered  and  medications 
ordered  and/or  administered;  and 

(d)  All  symptoms  and  other  indica¬ 
tions  of  illness  or  injury  brought  to  the 
attention  of  the  staff  by  the  resident  or 
from  other  sources  including  the  date, 
time,  and  action  taken  regarding  each; 

(ii)  All  information  contained  in  the 
resident’s  record  is  privileged  and  confi¬ 
dential  and  written  consent  of  the  resi¬ 
dent  (or  of  a  desigmated  responsible 
agent  acting  on  his  behalf)  is  required 
for  release  of  information; 

(iii)  Records  are  adequately  safe¬ 
guarded  against  destruction,  loss,  or  un¬ 
authorized  use;  and 


(iv)  All  records  are  retained  in  ac¬ 
cordance  with  State  statutes,  or  in  their 
absence,  for  a  minimum  of  5  years  fol¬ 
lowing  a  resident’s  discharge; 

(3)  Maintains  a  rehabilitative  pro¬ 
gram,  either  directly  or  through  arrange¬ 
ments  with  qualified  outside  resources, 
consisting  of  at  least  physical  thersqjy, 
occupational  therapy,  speech  therapy 
and  audiology,  which  is  designed  to  pre¬ 
serve  and  improve  abilities  for  inde¬ 
pendent  fimction,  prevent  Insofar  as 
possible  progressive  disabilities,  and  re¬ 
store  maximum  function  and  which  is: 

(i)  Provided  in  accordance  with  ac¬ 
cepted  professional  practices  by  qualified 
therapists  or  by  qualified  assistants  or 
other  supportive  personnel  imder  appro¬ 
priate  supervision ; 

(ii)  Provided  under  a  written  plan  of 
care,  developed  in  consultation  with  the 
attending  physician  and  an  appropriate 
therapist.  The  plan  is  based  on  the  at¬ 
tending  physicians’  orders  and  an  assess¬ 
ment  of  the  resident’s  rehabilitation 
potential; 

(iii)  Continued  <Hily  upon  the  written 
order  of  the  physician,  after  a  report 
of  the  resident’s  progress  is  commimi- 
cated  to  the  attending  physician  within 
2  weeks  of  the  initiaticm  of  the  service; 
the  resident’s  progress  is  thereafter  re¬ 
viewed  regularly,  and  the  plan  altered 
or  revised  as  necessary;  and 

(iv)  Recorded  in  the  resident’s  record 
and  is  dated  and  signed  by  the  person 
ordering  or  providing  the  service; 

(4)  Provides  social  services  designed 
to  promote  preservation  of  the  resident’s 
physical  and  mental  health  and  to  pre¬ 
vent  the  occurrence  or  progression  of 
personal  and  social  problems;  and: 

(i)  In  the  absence  of  a  qualified  social 
worker  on  the  staff,  who  is  a  graduate 
of  a  school  of  social  work  accredited  by 
the  Coimcil  on  Social  Work  Education, 
a  designated  staff  member  suited  by 
training  and  experience  is  responsible 
for  arranging  for  social  services  through 
health  and  welfare  resomces  in  the  com¬ 
munity,  and  for  the  integration  of  the 
social  services  with  other  elements  of  the 
resident’s  plan  of  care.  Such  staff  mem¬ 
ber  is  provided  consultation  on  a  regular 
monthly  basis  by  a  qualified  social  work¬ 
er;  and  maintains  a  written  record  of 
the  frequency  and  nature  of  the  quali¬ 
fied  socisd  work  consultation  and  serv¬ 
ices  provided  or  obtained;  and 

(ii)  There  is  an  evaluation  of  each 
resident’s  social  needs,  and  a  plan  for 
providing  such  care  is  formulated  and 
recorded  in  the  resident’s  record,  and 
periodically  reevaluated  in  conjimction 
with  the  resident’s  total  plan  of  care; 

(5)  Provides  activities  programing 
with  the  resident’s  participation  de¬ 
signed  to  encourage  restoration  to  self- 
care  and  maintenance  of  normal  activity 
through  physical  exercise,  intellectual, 
and  sensory  stimulation  and  social  inter¬ 
action  which  assures  that: 

(i)  A  ciu-rent  written  outline  for 
group  and  independent  activities  of  suf¬ 
ficient  variety  to  meet  the  needs  of  the 
various  t3q>es  of  residents  in  the  facility 
is  maintained  under  the  direction  and 
supervision  of  a  staff  member  qualified 
by  experience  and/or  training  in  direct¬ 


ing  group  activity  or  who  has  available 
consultation  from  a  qualified  recrea¬ 
tional  therapist,  occupational  therapist, 
occupational  therapy  assistant,  or  social 
worker: 

(ii)  Independent  and  group  activities 
are  planned  for  each  resident  as  a  mat¬ 
ter  of  record  and  provided  in  accordance 
with  his  needs  and  Interests  and  each 
resident’s  activity  plan  is  reviewed  with 
the  resident’s  participation  at  least 
monthly  and  altered  as  needed  with  ap¬ 
propriate  notations  recorded  describing 
his  social  fimctioning; 

(iii)  Adequate  indoor  and  outdoor 
recreation  areas  are  provided  with  suffi¬ 
cient  equipment  and  materials  available 
to  support  independent  and  group  ac¬ 
tivities;  and 

(iv)  Opportunities,  as  available,  are 
provided  for  the  resident’s  participation 
in  activities  of  interest  outside  the  fa¬ 
cility  through  community  educational, 
social,  recreational,  and  religious 
resources; 

(6)  Provides  health  services  xmder  di¬ 
rect  supervision  of  a  health  services 
suiJervisor  in  accordance  with  the  follow¬ 
ing: 

(i)  Immediate  supervision  of  the 
facility’s  health  services  on  all  days  of 
each  week  is  by  a  registered  nurse  or 
licensed  practical  (or  vocational)  nurse 
employed  full  time  (exclusive  of  all  other 
duties)  on  the  day  shift  and  who  is  cur¬ 
rently  licensed  to  practice  in  the  State: 
Provided  that: 

(a)  In  the  case  of  facilities  where  a 
licensed  practical  (or  vocational)  nurse 
serves  as  the  supervisor  of  health  serv¬ 
ices,  consultation  is  provided  by  a  regis¬ 
tered  nurse,  through  formal  contact,  at 
regular  Intervals,  but  not  less  than  4 
hours  weekly;  and 

(b)  By  January  1975,  licensed  practical 
(or  vocational)  niu^es  serving  as  health 
services  supervisors  have  training  that 
includes  either  graduation  from  a  State- 
approved  school  of  practical  muring  or 
education  and  other  training  that  is  con¬ 
sidered  by  the  State  authority  re¬ 
sponsible  for  licensing  of  practical 
nurses  to  provide  a  backgroimd  that  is 
equivalent  to  graduation  from  a  State 
approved  school  of  practical  nursing,  or 
has  successfully  completed  the  Public 
Health  Service  examination  for  waivered 
licensed  practical  (vocational)  nurses; 

(ii)  The  health  services  supervisor  has 
the  following  responsibilities: 

(a)  The  development  and  implemen¬ 
tation  of  a  written  health  care  plan  for 
each  resident  in  accordance  with  instruc¬ 
tions  of  the  attending  physician; 

(b)  General  supervision,  guidance  and 
assistance  for  each  resident  in  carrying 
out  his  personal  health  program  to  as¬ 
sure  that  preventive  measiu*es,  treat¬ 
ments  and  medications  prescribed  by 
the  attending  physician  are  properly 
carried  out  and  recorded;  and 

(c)  The  review  and  revision  of  resident 
health  care  plans,  as  needed,  but  not 
less  than  quarterly; 

(iii)  Restorative  nursing  care  is  pro¬ 
vided  to  assist  each  resident  to  achieve 
and  maintain  the  highest  possible  degree 
of  fimction,  self-care  and  independence: 
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(iv)  Health  services  personnel  are 
sufficient  in  numbers  and  qualifications 
so  that: 

(a)  There  is  on  duty,  awake  and  fully 
dressed,  a  sufficient  number  of  respon¬ 
sible  staff  members  at  all  times  im¬ 
mediately  accessible  to  all  residents  and 
qualified  by  training  and  experience  to 
assure  prompt,  appropriate  action  in 
cases  of  injury,  illness,  fire  or  other 
emergencies; 

(b)  In  the  presence  of  minor  illness 
and  for  temporary  periods,  bedside  care 
under  the  direction  of  the  resident’s 
physician  is  available  from  or  supervised 
by  a  registered  nurse  or  licensed  practical 
nurse;  and 

(c)  All  resident  health  needs  are  met 
and  each  resident  receives  treatments, 
medications,  diet  and  other  health  serv¬ 
ices  as  prescribed  and  planned,  all  hours 
of  each  day  and  all  days  of  each  week; 

(7)  Maintains  policies  and  procedures 
to  assure  that  each  resident’s  health 
care  is  under  the  continuing  supervision 
of  a  physician  who  sees  the  resident  as 
needed  and  in  no  case  less  often  than 
quarterly  xmless  justified  otherwise  and 
dociunented  by  the  attending  physician; 

(8)  Provides  effective  arrangements 
through  which  services  required  by  the 
resident  but  not  regularly  provided 
within  the  facility  can  be  obtained 
promptly  when  needed.  This  includes 
but  is  not  limited  to  laboratory.  X-ray 
and  other  diagnostic  services,  routine 
and  emergency  dental  care,  podiatry 
services,  optometrical  services  and  sup¬ 
plies,  and  other  required  equipment,  sup¬ 
plies  and  appliances; 

(9)  Maintains  policies  and  procedures 
relating  to  drugs  and  biologicals  which 
provide  that: 

(i)  (a)  If  the  facility  maintains  a 
pharmacy  department,  it  employs  a  li¬ 
censed  pharmacist;  or 

(b)  If  the  facility  does  not  have  a 
pharmacy,  it  has  formal  arrangements 
with  a  licensed  pharmacists  to  provide 
consultation  on  methods  and  procedures 
for  ordering,  storage,  administration  and 
disposal  and  recordkeeping  of  drugs  and 
bi<doglcals; 

(il)  All  medications  administered  to  a 
resident  are  ordered  in  writing  by  the 
resident’s  attending  physician; 

(iii)  Medicaticms  not  limited  as  to 
time  or  niunber  of  doses  when  ordered 
are  automatically  stopped  in  accordance 
with  written  policies  of  the  facility  and 
.the  attending  physician  is  notified; 

(iv)  Self-administration  of  medica¬ 
tions  is  allowed  only  with  the  permission 
of  the  resident’s  attending  physician; 

(v)  The  health  services  supervisor  (if 
a  registered  nurse)  or  the  registered 
nurse  consxiltant,  reviews  m<xithly  each 
resident’s  medications  and  when  appro¬ 
priate  notifies  the  physician.  Medications 
are  reviewed  quarterly  by  the  attending 
physician; 

(vi)  All  medications  are  administered 
by  medical  and  musing  personnel  in  ac¬ 
cordance  with  the  Medical  and  Nurse 
Practice  Acts  of  the  State;  and 

(vii)  The  facility  complies  writh  the 
Federal  and  State  laws  and  regulations 
relating  to  the  procurement,  storage,  dis¬ 


pensing,  administration  and  disposal  of 
narcotics,  those  drugs  subject  to  the 
Drug  Abuse  (Control  Amendment  of  1965 
and  other  legend  drugs; 

(10)  Provides  arrangem«its  for  pro¬ 
fessional  planning  and  supervision  of 
menus  and  meal  service  of  both  regpilar 
and  special  diets  so  that: 

(I)  In  the  absence  of  a  qualified  dieti¬ 
tian  or  nutritionist  on  the  staff  as  de¬ 
fined  under  §  249.33(b)  (4)  (i).  a  desig¬ 
nated  staff  member  suited  by  training 
and  experience  is  resixmsible  for  plan¬ 
ning  and  supervision  of  menus  and  meal 
service.  Such  staff  member  is  provided 
regularly  scheduled  consultatl<m  from  a 
qualified  dietitian  or  nutritionist.  A  fa¬ 
cility  having  a  contract  with  an  outside 
food  management  ccwnpany  may  meet 
this  requirement  if  the  company  has  a 
dietition  who  provides  on  a  regularly 
scheduled  basis,  consultant  services  to 
the  facility; 

(11)  A  current  diet  manual  recom¬ 
mended  by  the  State  survey  agency  is 
readily  available  to  food  service  and 
health  service  perscainel; 

(iii)  There  is  a  sufficient  number  of 
food  service  personnel  to  meet  the  dietary 
needs  of  the  residents  and  there  are  food 
sei-vice  personnel  on  duty  daily  over  a 
period  of  12  or  more  hours; 

(iv)  Procedures  are  established  and 
regularly  followed  which  assure  that 
the  serving  of  meals  to  residents  for 
whom  special  or  restricted  diets  have 
been  medically  prescribed  is  supervised 
and  their  acceptance  by  the  resident  is 
observed  and  recorded  in  the  resident’s 
record; 

(V)  At  least  three  meals  or  their  equiv¬ 
alent  are  served  daily,  at  regular  times 
with  not  more  than  14  hoiu^  between  a 
substantial  evening  meal  and  breakfast; 

(vi)  Menus  are  planned  at  least  2 
weeks  in  advance  and  sufficient  food  to 
meet  the  nutritional  needs  of  residents 
is  prepared  as  planned  for  each  meal. 
When  changes  in  the  menu  are  neces¬ 
sary,  substitutions  provide  equal  nutri¬ 
tive  value.  Records  of  menus  as  actually 
served  are  retained  for  30  days; 

(vii)  Individuals  needing  special 
equipment,  implements  or  utensils  to  as¬ 
sist  them  when  eating  have  such  items 
provided;  and 

(viii)  All  food  is  procured  from  ap¬ 
proved  sources  and  stored,  prepared,  dis¬ 
tributed  and  served  under  sanitary 
conditions; 

(II)  Maintains  adequate  conditions 
relating  to  environment  and  sanitation 
in  accordance  with  the  standards  speci¬ 
fied  in  this  subparagraph;  except  that 
the  single  State  agency  may  waive  the 
applicaticoi  to  an  intermediate  care  facil¬ 
ity  of  any  such  standard  for  such  periods 
and  under  such  conditions  as  are  set 
forth  in  paragraph  (b)  of  this  section; 

(i)  The  facility  is  constructed,  equip¬ 
ped  and  maintained  to  provided  a  safe, 
functional,  sanitary  and  comfortable  en- 
vircMiment.  Its  electrical  and  mechanical 
systems  (including  water  supply  and 
sewage  disposal)  are  designed,  con¬ 
structed  and  maintained  in  accordance 
with  recognized  safety  standards  and 
comply  with  applicable  State  and  local 
codes  and  regulations;  and: 


(a)  ’The  facility  complies  with  all  ap¬ 
plicable  State  and  local  codes  governing 
ccmstructicMi;  . 

(b)  Corridors  used  by  residents  are 
equipped  with  firmly  secured  handrails; 

(c)  Blind,  nonambulatory  or  physi¬ 
cally  handicapped  residents  are  not 
housed  above  the  street  level  fioor  unless 
the  facility  is  1-hour  protected  non-com¬ 
bustible  construction  (as  defined  in  Na¬ 
tional  Fire  Protection  Association  Stand¬ 
ard  #220),  fully  sprinklered  1-hour 
protected  ordinary  construction  or  fully 
sprinklered  1-hour  protected  wood  frame 
(XMistruction; 

(d)  Reports  of  periodic  inspecticwis  of 
the  structure  by  the  fire  control  author¬ 
ity  having  jurisdiction  in  the  area  are 
on  file  in  the  facility; 

(e)  An  adequate  sui:H>ly  of  hot  water 
for  resident  use  is  available  at  all  times. 
Temperature  of  hot  water  at  plumbing 
fixtures  used  by  residents  is  automati¬ 
cally  regulated  by  control  valves; 

(/)  Laundry  facilities  (when  applica¬ 
ble)  are  located  in  areas  separate  from 
resident  xinits  and  are  provided  with  the 
necessary  washing,  drying  and  ironing 
equipment;  and 

(£r)  Elevators  are  installed  in  the  fa¬ 
cility  if  resident  rooms  are  located  on 
floors  above  the  street  level; 

(ii)  Each  major  subdivision  has  at 
least  the  following  basic  service  areas: 
workroom  or  area  for  staff,  storage  and 
preparation  area  for  drugs  and  biologi¬ 
cals,  storage  space  for  linen,  equipment 
and  supplies,  toilet  and  handwashing  fa¬ 
cilities: 

(iii)  Resident  bedrooms  are  designed 
and  equipped  for  the  comfort  and  pri¬ 
vacy  of  the  resident.  Each  room  has  or  is 
conveniently  located  near  adequate  toilet 
and  bathing  facilities  which  are  appro¬ 
priate  in  size  and  design  to  meet  the 
needs  of  both  ambulatory  and  nonambu¬ 
latory  residents.  Each  room  has  direct 
access  to  a  corridor  and  outside  exposure 
with  the  fioor  at  or  above  grade  level. 
Resident  rooms  have  no  more  than  four 
beds  with  not  less  than  3  feet  between 
beds; 

(iv)  Provision  is  made  for  isolating 
residents  with  Infectious  diseases  in  well- 
ventilated  single  bedrooms  having  sep¬ 
arate  toilet  and  bathing  facilities; 

(V)  Areas  utilized  to  provide  therapy 
services  are  of  sxifflcient  size  and  appro¬ 
priate  design  to  accommodate  necessary 
equipment,  conduct  examinations  and 
provide  treatment; 

(vi)  The  facility  provides  one  or  more 
areas  for  resident  dining  and  diversional 
and  social  activities;  and 

(a)  There  is  as  least  one  dayroom  area 
on  each  resident  fioor.  Areas  used  for 
corridor  traffic  shall  not  be  considered 
as  dayroom  space;  and 

(b)  If  a  multipurpose  room  is  used  for 
dining  and  diversional  and  social  activi¬ 
ties,  there  is  sufficient  space  to  accom¬ 
modate  all  activities  and  prevent  their 
interference  with  each  other; 

(vti)  The  facility  has  kitchen  and  di¬ 
etary  service  areas  adequate  to  meet  food 
service  needs.  These  areas  are  properly 
ventilated  and  equipped  for  sanitary  re¬ 
frigeration,  storage,  preparation,  and 
serving  of  food,  as  weU  as  for  dish  and 
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utensil  cleaning  and  refuse  storage  and 
removal.  Dietary  areas  comply  with  the 
local  health  or  food  handling  codes.  Food 
preparation  space  is  arranged  for  the 
separation  of  functions  and  is  located  to 
permit  eflBcient  service  to  residents  and  Is 
used  for  only  dietary  functions; 

(viii)  The  facility  employs  sufficient 
housekeeping  and  maintenance  person¬ 
nel  to  maintain  the  interior  and  exterior 
of  the  facility  in  a  safe,  clean,  orderly 
manner;  and 

(ix)  The  facility  has  a  wTitten,  re¬ 
hearsed  plan  to  be  followed  in  case  of  fire, 
explosion,  or  other  emergency.  It  specifies 
persons  to  be  notified,  locations  of  alarm 
signals  and  fire  extinguishers,  evacua¬ 
tion  routes,  procedures  for  evacuating 
residents,  frequency  of  fire  drills,  and  as-' 
signment  of  specific  tasks  and  responsi¬ 
bilities  to  the  personnel  of  each  shift; 

(12)  Maintains  written  arrangements 
with  one  or  more  general  hospitals  and 
skilled  nursing  facilities  under  which 
such  institutions  agree  to  timely  accept¬ 
ance,  as  patients  thereof,  of  acutely  ill 
residents  of  the  intermediate  care  facility 
who  are  in  need  of  hospital  or  skilled 
nursing  facility  care;  except  that,  as  pro¬ 
vided  in  paragraph  (b)  of  this  section, 
the  single  State  agency  may  waive  this 
requirement  wholly  or  in  part  with  re¬ 
spect  to  any  intermediate  care  facility 
which  is  unable  to  effect  such  an  ar¬ 
rangement  with  a  hospital  or  skilled 
nursing  facility; 

(13)  Meets  such  provisions  of  the  Life 
Safety  Code  of  the  National  Fire  Protec¬ 
tion  Association  (21st  Edition,  1967)  as 
are  applicable  to  institutional  occupan¬ 
cies;  except  that  the  single  State  agency 
may  waive  the  application  to  any  inter¬ 
mediate  care  facility  of  specific  provi¬ 
sions  of  such  code  for  such  period  and 
under  such  conditions  as  are  set  forth  in 
paragraph  (b)  of  this  section;  and  except 
that  the  requirements  of  this  subpara- 
Erraph  need  not  apply  in  any  State  if  the 
Secretary  makes  a  finding  that  in  such 
State  there  is  in  effect  a  fire  and  safety 
code,  imposed  by  State  law,  which  ade¬ 
quately  protects  residents  in  intermedi¬ 
ate  care  facilities;  and 

(14)  Maintains  adequate  arrangements 
for  required  institutional  services 
through  a  written  agreement  with  an 
outside  resource  in  those  instances  where 
the  facility  does  not  employ  a  qualified 
professional  person  to  render  a  required 
service.  The  responsibilities,  functions, 
and  objectives,  and  the  terms  of  agree¬ 
ment  of  each  such  resource  are  deline¬ 
ated  in  writing  and  signed  by  the  admin¬ 
istrator  or  authorized  representative  and 
the  resource,  and  there  is  available  in 
writing  the  terms  of  agreement  reached 
between  the  facility  and  any  resource 
retained  for  consultation.  Such  terms  in¬ 
clude,  as  a  minimum  the  responsibilities 
of  both  the  facility  and  the  resource,  the 
qualifications  of  the  resource,  a  descrip¬ 
tion  of  the  work  scheduled  and  amoimt 
of  time  to  be  given  by  the  resource,  the 
basis  of  remuneration  and  the  duration 
of  the  agreement. 

(b)  Waivers.  The  single  State  agency 
may  waive  certain  standards  imposed 
pursuant  to  paragraph  (a)  of  this  section 
as  set  forth  in  this  paragraph,  except  as 
they  may  be  required  under  State  law: 


(1)  One  or  more  of  the  specific  provi¬ 
sions  for  enviixmment  and  sanitation 
pursuant  to  paragraph  (a)  (11)  of  this 
section  or  one  or  more  specific  provisions 
of  the  applicable  fire  and  safety  code 
pursuant  to  paragraph  (a)  (13)  of  this 
section  may  waived  if  the  single  State 
agency  finds  on  the  basis  of  documented 
evidence  derived  from  a  survey  that: 

(1)  Such  provision(6),  if  rigidly  ap¬ 
plied,  would  result  in  unreasonable  hard¬ 
ship  upon  the  facility; 

(ii)  The  waiver  of  the  specific  provi¬ 
sion  (s)  does  not  adversely  affect  the 
health  and  safety  of  the  residents  in  the 
facility  and  a  written  justification  of 
such  determination  is  maintained  on  file; 

(iii)  Where  structural  changes  in  the 
facility  are  necessary  to  meet  a  provi¬ 
sion,  the  change  is  of  such  magnitude  as 
to  be  infeasible,  or  economically  imprac¬ 
ticable;  delay  in  making  such  changes 
would  not  adversely  affect  the  health  and 
safety  of  residents;  and  an  explanation 
of  this  finding  is  maintained  on  file; 

and  upon  assurance  that: 

(iv)  The  cOTiditions  of  waiver  in  para¬ 
graphs  (b)(1)  (i),  (ii),  and  (iii)  of  this 
section  are  redetermined  at  the  time  of 
each  survey  and  written  evidence  of  such 
redetermination  is  maintained  on  file; 
and 

(V)  The  waiver  of  requirements  is  re¬ 
scinded  at  any  time  any  of  the  condi¬ 
tions  of  paragraphs  (b)  (1)  (i),  (ii),  and 
(iii)  of  this  section  are  foimd  no  longer 
to  apply. 

(2)  The  provision  for  arrangements 
with  one  or  more  general  hospitals  and 
skilled  nursing  facilities  pursuant  to  par¬ 
agraph  (a)  (12)  of  this  section  may  be 
waived  wholly  or  in  part  if  by  reason 
of  remote  location  or  other  good  and 
sufficient  reason  the  facility  is  unable  to 
effect  such  an  arrangement  with  a  hos¬ 
pital  and  skilled  nursing  facility.  How¬ 
ever,  this  requirement  may  not  be  waived 
in  whole  if  It  can  be  satisfied  in  part.  A 
finding  of  remote  location  or  other  good 
and  sufficient  reason  may  be  made 
when  the  single  State  agency  finds  that: 

(i)  There  is  no  general  hospital  or 
skilled  nursing  facility  serving  the  area 
in  which  the  facility  is  located;  or 

(ii)  There  are  one  or  more  general 
hospitals  or  skilled  nursing  facilities 
serving  the  area  and  the  facility  has  at¬ 
tempted  in  good  faith  and  has  exhausted 
all  reasonable  possibilities  to  enter  into 
an  agreement  with  such  institutions,  and 

(a)  The  facility  has  provided  copies  of 
letters,  records  of  conferences,  or  other 
evidence  to  support  its  claim  that  it  has 
attempted  in  good  faith  to  enter  into  an 
agreement,  and 

(b)  Hospitals  or  skilled  nursing  facili¬ 
ties  in  the  area  have,  in  fact,  refused  to 
enter  into  an  agreement  with  the  facility 
in  question. 

§  219.13  Standards  for  internirdialc 
rare  facility  ser^'ices  in  institutions 
for  the  mentally  retarded  or  persons 
with  related  conditions. 

(a)  Standards.  The  standards  for  in¬ 
termediate  care  facility  services  in  insti¬ 
tutions  for  the  mentally  retarded  or 
persons  with  related  conditions  which 
are  specified  by  the  Secretary  pursuant 
to  section  1905  (c)  and  (d)  of  the  Social 


Security  Act  and  referred  to  in  §S  249.10 
(b)(15)  and  249.11  are  as  follows.  The 
Institution: 

(1)  Is  administered  by  a  person  li¬ 
censed  in  the  State  as  a  nursing  home 
administrator  or,  in  the  case  of  a  hospital 
qualifying  as  am  institution  for  the  men- 
tfdly  retarded  or  persons  with  related 
conditions,  by  the  hospital  administrator, 
with  the  necessary  authority  and  re¬ 
sponsibility  for  management  of  the  insti¬ 
tution  and  implementation  of  adminis¬ 
trative  policies; 

(2)  Maintains  written  arrangements 
with  one  or  more  general  hospitals  and 
skilled  nursing  facilities  imder  which 
such  institutions  agree  to  timely  accept¬ 
ance,  as  patients  thereof,  of  acutely  ill 
residents  of  the  institution  who  are  in 
need  of  hospital  or  skilled  nursing  facil¬ 
ity  care;  except  that,  as  provided  in  par¬ 
agraph  (b)  of  this  section,  the  single 
State  agency  may  waive  this  requirement 
wholly  or  in  part  with  respect  to  any 
institutiem  for  the  mentally  retarded  or 
persons  with  related  conditions  which  is 
unable  to  effect  such  an  arrangement 
with  a  hospital  or  skilled  nimsing  facility; 

(3)  Meets  such  provisions  of  the  Life 
Safety  Code  of  the  National  Fire  Pro¬ 
tection  Association  (21st  Edition,  1967) 
as  are  applicable  to  institutional  occu¬ 
pancies,  except  that  the  single  State 
agency  may  make  a  determination  with 
the  approval  of  the  Secretary,  to  apply 
appropriate  residential  occupancy  re¬ 
quirements  of  the  Code  for  institutions 
for  the  mentally  retarded  or  persons  with 
related  conditions,  whose  residents  are, 
in  the  opinion  of  competent  medical  au¬ 
thority,  capable  of  exercising  average 
Judgment  in  taking  action  for  self- 
preservation  under  emergency  condi¬ 
tions;  and  except  that: 

(i)  The  Life  Safety  Code  shall  not 
apply  in  any  State  if  the  Secretary  makes 
a  finding  that  in  such  State  there  is  in 
effect  a  fire  and  safety  code,  imposed 
by  State  law,  which  adequately  protects 
residents  in  such  institutions;  and 

(ii)  The  single  State  agency  may  waive 
the  application  to  any  such  Institution 
of  specific  provisions  of  such  Code  for 
such  periods  and  under  such  conditions 
as  are  set  forth  in  paragraph  (b)  of  this 
section; 

(4)  Provides  health  services  under  the 
direct  supervision  of  a  health  services 
supervisor  in  accordance  with  the 
following: 

(i)  The  health  services  supervisor  Is 
a  registered  nurse  who  is  currently  li¬ 
censed  to  practice  in  the  State,  a  licensed 
practical  (or  vocational)  nurse  currently 
licensed  in  the  State,  w'ho  has  had  train¬ 
ing  that  includes  either  graduation  from 
a  State  approved  school  of  practical 
nursing  or  education  and  other  training 
that  is  considered  by  the  State  authority 
responsible  for  the  licensing  of  practi¬ 
cal  nurses  to  provide  a  background  that 
is  equivalent  to  graduation  form  a  State 
approved  school  of  practical  nursing,  or 
who  has  successfully  completed  the  Pub¬ 
lic  Health  Service  examination  for  waiv- 
ered  licensed  practical  nurses  and  who 
is  employed  full  time  (exclusive  of  all 
other  duties)  on  the  day  shift,  except 
that: 
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(a)  In  the  case  of  an  institution  where 
a  licensed  practical  (or  vocational)  nurse 
serves  in  charge  of  health  services,  su¬ 
pervisory  consultation  is  provided  by  a 
registered  nurse,  through  formal  con¬ 
tract,  at  regular  intervals,  but  not  less 
than  4  hours  weekly;  and 

(b)  In  the  case  of  an  institution  (or 
group  home)  with  less  than  15  beds 
which  has  only  residents  certified  by  a 
physician  as  not  in  need  of  professional 
nursing  service,  and  which  otherwise 
meets  requirements  in  this  section, 
the  requirements  for  a  professional  nurse 
in  charge  of  health  services  may  be  met 
if  the  institution  arranges  through  for¬ 
mal  contract  with  an  organized  health 
agency  for  a  registered  nurse  or  public 
health  nurse  to  visit  as  required  for  the 
care  of  minor  illnesses,  injuries,  or  emer¬ 
gencies,  and  consultation  on  the  health 
aspects  of  the  individual  plan  of  care  and 
service;  and 

(ii)  The  health  services  supervisor  has 
the  responsibility  for  the  development, 
implementation,  and  review  of  the  health 
aspects  of  the  plan  of  care  and  service 
as  appropriate  for  each  resident  and  in 
accordance  with  physician’s  instructions 
and  in  coordination  with  other  resident 
services; 

(5)  Maintains  adequate  conditions  re¬ 
lating  to  environment  and  sanitation  in 
accordance  with  standards  specified  in 
this  subparagraph: 

(i)  The  institution  is  constructed, 
equipped,  and  maintained  to  provide  a 
safe,  functional,  sanitary,  and  comforta¬ 
ble  environment.  Its  electrical  and  me¬ 
chanical  systems  (including  water  sup¬ 
ply  and  sewage  disposal)  are  designed, 
constructed,  and  maintained  in  accord¬ 
ance  with  recognized  safety  standards 
and  comply  with  applicable  State  and 
local  codes  and  regulations;  and 

(a)  The  institution  complies  with  all 
applicable  State  and  local  codes  govern¬ 
ing  construction; 

(b)  Blind,  nonambulatory,  or  physi¬ 
cally  handicapped  residents  are  not 
housed  above  the  street  level  floor  unless 
the  institution  is  1-hour  protected  non¬ 
combustible  construction  (as  defined  in 
NFPA  Standard  No.  220),  fully  sprin- 
klered  1-hour  protected  ordinary  con¬ 
struction,  or  fully  sprinklered  1-hour 
protected  wood  frame  construction; 

(c)  Reports  of  periodic  inspections  of 
the  structure  by  the  fire  control  author¬ 
ity  having  Jurisdiction  in  the  area  are 
on  file  in  the  institution; 

(d)  An  adequate  supply  of  hot  water 
for  resident  use  is  available  at  all  times. 
Temperature  of  hot  water  at  plumbing 
fixtures  used  by  residents  is.  automati¬ 
cally  regulated  by  control  valves; 

(e)  Laundry  facilities  (when  appli¬ 
cable  are  located  in  areas  separate  from 
resident  units  and  are  provided  with  the 
necessary  washing,  drying,  and  ironing 
equipment;  and 

(/)  Elevators  of  sufficient  size  to  ac¬ 
commodate  a  wheelchair  are  installed  in 
the  institution  having  three  or  more 
stories  above  ground; 

(il)  Each  major  subdivision  has  at 
least  the  following  basic  service  areas: 
Workroom  or  area  for  staff,  storage  and 
preparation  area  for  drugs  and  blolog- 


Icals,  storage  space  for  linen,  equipment, 
and  supplies,  toilet  and  handwashing 
facilities; 

(iii)  Provision  is  made  for  isolating 
residents  with  infectious  diseases  in  well- 
ventilated  single  bedrooms  having  sepa¬ 
rate  toilet  and  bathing  facilities;  and 

(iv)  The  institution  has  kitchen  and 
dietary  service  areas  adequate  to  meet 
food  service  needs.  These  areas  are  prop¬ 
erly  ventilated  and  equipped  for  sanitary 
refrigeration,  storage,  preparation,  and 
serving  of  food,  as  well  as  for  dish  and 
utensil  cleaning  and  refuse  storage  and 
removal.  Dietary  areas  comply  with  the 
local  health  or  food  handling  codes.  Food 
preparation  space  is  arranged  for  the 
separation  of  fimctions  and  is  located  to 
permit  efficient  service  to  residents  and 
is  used  only  for  dietary  functions. 

(v)  The  single  State  agency,  however, 
may  waive  for  such  periods  and  under 
such  conditions  as  the  approved  plan  pro¬ 
vides  any  requirement  imposed  by  this 
subparagraph  in  accordance  with  the 
regulations  set  forth  in  paragraph  (b) 
of  this  section; 

(6)  Provides  for  a  Qualified  Mental 
Retardation  Professional  who  is  respon¬ 
sible  for  supervising  the  implementation 
of  each  resident’s  individual  plan  of  care 
and  service,  integrating  the  various  as¬ 
pects  of  the  Institution’s  programs,  re¬ 
cording  each  resident’s  progress  and  ini¬ 
tiating  periodic  review  of  each  individual 
plan  of  care  and  service  for  necessary 
modifications  or  adjustments.  ’The  term 
“Qualified  Mental  Retardation  Profes¬ 
sional’’  means: 

(i)  A  psychologist  with  a  doctoral  or 
master’s  degree  from  an  accredited  pro¬ 
gram  and  with  specialized  training  or  1 
year  of  experience  in  treating  the  men¬ 
tally  retarded; 

(ii)  A  physician  licensed  under  State 
law  to  practice  medicine  or  osteopathy 
and  with  specialized  training  or  1  year 
of  experience  in  treating  the  mentally 
retarded; 

(iii)  An  educator  with  a  master’s  de¬ 
gree  in  special  education  from  an  ac¬ 
credited  program; 

(iv)  A  social  worker  with  a  master’s 
degree  from  an  accredited  program  and 
with  specialized  training  or  1  year  of  ex¬ 
perience  in  working  with  the  mentally 
retarded; 

(V)  A  physical  or  occupational  thera¬ 
pist  who  is  a  graduate  of  a  program  of 
physical  or  occupational  therapy  ap¬ 
proved  by  the  Council  on  Medical  Educa¬ 
tion  of  the  American  Medical  Associa¬ 
tion,  and  where  applicable  is  licensed  in 
the  State,  and  who  has  specialized  train¬ 
ing  or  1  year  of  experience  in  treating 
the  mentally  retarded; 

(vi)  A  speech  pathologist  or  audiolo¬ 
gist  who  has  been  granted  a  certificate 
of  clinical  competence  in  the  American 
Speech  and  Hearing  Association  or  who 
has  completed  the  equivalent  educa¬ 
tional  and  experiential  requirements  for 
such  a  certificate  and  has  specialized 
training  or  1  year  of  experience  in  treat¬ 
ing  the  mentally  retarded;  or 

(vii)  A  registered  nurse  who  has 
specialized  training  in  or  1  year  of  ex¬ 
perience  treating  the  mentally  retarded; 


(7)  Maintains  adequate  arrangements 
for  required  institutional  services 
through  a  written  agreement  with  an 
outside  resource  in  those  instances 
where  the  institution  does  not  employ  a 
qualified  professional  person  to  render 
a  required  service.  The  responsibilities, 
fxmctions,  and  objectives,  and  the  terms 
of  agreement  of  each  such  resource  are 
delineated  in  writing  and  signed  by  the 
administrator  or  authorized  representa¬ 
tive  and  the  resource,  and  there  is  avail¬ 
able  in  writing  the  terms  of  agreement 
reached  between  the  institution  and  any 
resource  retained  for^consultation.  Such 
terms  include,  as  a  minimum,  the  respon¬ 
sibilities  of  both  the  institution  and  the 
resource,  the  qualifications  of  the  re¬ 
source.  a  description  of  the  work  sched¬ 
uled  and  amount  of  time  to  be  given  by 
the  resource,  the  basis  of  remuneration 
and  the  duration  of  the  agreement; 

(8)  Meets  the  standards  for  Resi¬ 
dential  Facilities  for  the  Mentally  Re¬ 
tarded,  1971,  established  by  the  Ac¬ 
creditation  Coimcil  for  Facilities  for  the 
Mentally  Retarded,  of  the  Joint  Com¬ 
mission  on  Accreditation  of  Hospitals,  or, 
until  July  1,  1976,  is  one  which: 

(i)  Provides  all  necessary  resident  liv¬ 
ing  services,  training  and  giiidance  in  the 
activities  of  daily  living,  and  develop¬ 
ment  of  self-help  and  social  skills  for 
maximum  independence,  and,  according 
to  the  needs  of  the  individual  resident, 
provides  directly  or  through  formal  ar¬ 
rangements  the  following: 

(a)  Dental  services  to  provide  evalua¬ 
tion,  diagnosis,  treatment  and  annual 
review,  including  care  for  dental  emer¬ 
gencies  administered  by  or  under  the 
supervision  of  a  dentist  licensed  in  the 
State  to  practice  dentistry  or  dental 
surgery; 

(b)  Dietary  and  food  service,  includ¬ 
ing  arrangements  for  professional  plan¬ 
ning  and  supervision  of  menus  and  meal 
service  of  both  regular  and  special  diets 
to  assure  that: 

(1)  In  the  absence  of  a  qualified  die¬ 
titian  or  nutritionist  on  the  staff,  a 
designated  staff  member  suited  by  train¬ 
ing  and  experience  is  responsible  for 
planning  and  supervision  of  menus  and 
meal  service.  Such  staff  member  is  pro¬ 
vided  regularly  schedffied  consultation 
from  a  qualified  dietitian  or  nutritionist. 
An  institution  having  a  contract  with 
an  outside  food  management  company 
may  meet  this  requirement  if  the  com¬ 
pany  has  a  dietitian  who  provides  on 
a  regularly  scheduled  basis,  consultant 
services  to  the  Institution; 

(2)  A  current  diet  manual  recom¬ 
mended  by  the  State  survey  agency  is 
readily  available  to  food  service  per¬ 
sonnel  and  supervisors  of  health 
services; 

(3)  There  is  a  sufficient  number  of 
food  service  personnel  to  meet  the  die¬ 
tary  needs  of  the  residents  and  there 
are  food  service  personnel  on  duty  dally 
over  a  period  of  12  or  more  hours; 

(4)  Procedures  are  established  and 
regularly  followed  which  assure  that  the 
serving  of  meals  to  residents  for  whom 
special  or  restricted  diets  have  been 
medically  prescribed  is  supervised; 
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(5)  At  least  three  meals  or  their 
equivalent  are  served  daily,  at  regu¬ 
lar  times  with  not  more  than  14  hours 
between  a  substantial  evening  meal  and 
breakfast; 

(ff)  Menus  are  planned  at  least  2 
weeks  in  advance  and  sufficient  food  to 
meet  the  nutritional  needs  of  residents 
is  prepared  as  planned  for  each  meal. 
When  changes  in  the  menu  are  neces¬ 
sary,  substitutions  provide  equal  nutri¬ 
tive  value.  Records  of  menus  as  actually 
served  are  retained  for  30  days; 

(7)  Individuals  needing  special  equip¬ 
ment,  implements  or  utensils  to  assist 
them  when  eating  have  such  items  pro¬ 
vided;  and 

(«)  All  food  is  procured  from  ap¬ 
proved  sources  and  stored,  prepared,  dis¬ 
tributed  and  served  under  sanitary 
conditions. 

(c)  Health  services  to  achieve  and 
maintain  an  optimum  level  of  health 
for  each  resident  including  a  complete 
physical  examination  at  least  annually, 
formal  arrangements  to  provide  for 
medical  emergencies  on  a  24-hour,  7- 
days-a-week  basis,  administered  by  or 
imder  the  supervision  of  a  physician 
licensed  under  State  law  to  practice 
medicine  or  osteopathy,  £uid  nursing 
sendees  in  accordance  with  the  needs 
of  its  residents; 

(d)  Pharmacy  services  including  ar¬ 
rangements  for  drugs  and  biologicals 
which  provide  that; 

(1) (t)  If  the  institution  maintains  a 
pharmacy  department,  it  employs  a  li¬ 
censed  pharmacist;  or 

(it)  If  the  institution  does  not  have  a 
pharmacy,  it  has  formal  arrangements 
with  a  licensed  pharmacist  to  provide 
consultation  on  methods  and  procedures 
for  ordering,  storage,  administration  and 
disposal  and  recordkeeping  of  drugs  and 
biologicals; 

(2)  All  medications  administered  to 
residents  are  ordered  in  writing  by  the 
resident’s  attending  physician; 

(3)  Medications  not  limited  ajs  to  time 
or  number  of  doses  when  ordered  are 
automatically  stopped  and  the  attend¬ 
ing  physician  is  notified; 

(4)  Self -administration  of  medica¬ 
tions  is  allowed  only  with  permission  of 
the  resident's  attending  physician; 

(5)  The  registered  nurse  in  charge  or 
the  registered  nurse  consultant  reviews 
monthly  each  resident’s  medications  and, 
when  appropriate,  notifies  Uie  attending 
ph3rsician  and  medications  are  reviewed 
quarterly  by  the  attending  physician; 

(6)  All  medications  are  administered 
by  medical  and  nursing  personnel  in  ac¬ 
cordance  with  the  Medical  and  Nurse 
Practice  Acts  of  the  State;  and 

(7)  The  institution  complies  with  the 
Federal  and  State  laws  and  regulations 
relating  to  the  procurement,  storage,  dis¬ 
pensing.  administration  and  disposal  of 
narcotics,  those  drugs  subject  to  the 
Drug  Abuse  Control  Amendment  of  1965 
and  other  legend  drugs. 

(e)  Physical  and  occupational  then^y 
services  for  puipoaes  of  initiation,  moni¬ 
toring  and  followup  of  individualized 
treatmmt  programs  rendered  by  or  un¬ 
der  the  supervision  of  a  idiysical  thenqiist 
or  an  occupaticmal  therapist  who  is  a 


qualified  mental  retardation  profes¬ 
sional; 

(/)  Psychological  services  including 
participation  in  the  evaluation  and  pe¬ 
riodic  reviews,  individual  treatment,  and 
consultation  and  training  services  to  pro¬ 
gram  staff  rendered  by  a  psychologist 
who  is  a  qualified  mental  retardation 
professional; 

(fir)  Social  services  available  to  all 
residents  and  their  families,  including 
evaluation  and  counseling,  with  referral 
to,  and  use  of,  other  community  resources 
as  appropriate,  participation  in  periodic 
reviews  and  planning  for  community 
placement,  discharge  and  followup  serv¬ 
ices  rendered  by  or  imder  the  supervi¬ 
sion  of  a  social  worker  who  is  a  qualified 
mental  retardation  professional; 

(7i)  Speech  pathology  and  audiology 
services  to  maximize  the  communication 
skills  of  residents  for  purposes  of  initia¬ 
tion,  monitoring  and  follow-up  of  indi¬ 
vidualized  treatment  programs  under  the 
direction  of  a  therapist  who  is  a  Quali¬ 
fied  Mental  Retardation  Professional; 
and 

(t)  Organized  indoor  and  outdoor  rec¬ 
reational  activities  for  all  residents  con¬ 
sistent  with  their  needs  and  capabilities, 
including  provision  of  adequate  recrea¬ 
tion  areas,  sufficient  equipment  and  ma¬ 
terials  to  support  independent  and  orga¬ 
nized  activities; 

(ii)  Maintains  methods  of  administra¬ 
tive  management  which  assure  that  the 
Institution: 

(a)  Has  a  written  statement  of  the 
objectives,  goals,  and  policies  of  the  insti¬ 
tution  which  is  available  to  staff,  con¬ 
sumer  representatives,  and  interested 
public,  and  which  includes  a  statement 
of  the  rights  of  its  residents  and  its  rela¬ 
tionship  to  the  parents  of  its  residents, 
or  to  their  surrogates; 

(b)  Develops,  with  the  assistance  of  a 
registered  nurse,  qualified  social  worker, 
and  other  professional  staff,  written  poli¬ 
cies  and  procedures  which  govern  all 
areas  of  service  provided  by  the  institu¬ 
tion; 

(c)  Has  an  orientation  program  for 
all  new  employees  that  includes  review  of 
institutional  policies,  resident  care  and 
services  policies,  and  emergency  and  dis¬ 
aster  instructions; 

(d)  Plans  and  conducts  an  in-service 
educational  program  for  the  development 
and  improvement  of  skills  of  all  the  in¬ 
stitution’s  personnel.  Including  training 
relating  to  the  problems  and  needs  of  the 
mentally  retarded,  and  maintains  rec¬ 
ords  which  Indicate  the  content  of  and 
partich»tion  in  staff  development 
programs: 

(e)  Has  written  policies  that  prohibit 
mistreatment,  neglect,  or  abuse  of  resi¬ 
dents,  protect  them  from  exploitation, 
and  provide  for  the  registration  of  resi¬ 
dent  complaints  without  threat  of  dis¬ 
charge  or  other  reprisal; 

(/)  Has  written  policies  which  provide 
that  residents  are  admitted  upon  the 
recommendation  of  an  Interdisciplinary 
professional  team  as  defined  in  !  249.10 
(d)(1)  (vl)  which  has  determined  that 
the  resident  is  In  need  of  the  care  and 
services  provided  by  such  institution; 


(fif)  Has  transfer,  discharge,  and  re¬ 
lease  policies  which  include  at  least  the 
following  provisions: 

(f)  As  changes  occur  in  their  physical 
or  mental  condition,  necessitating  service 
or  care  which  cannot  be  adequately  pro¬ 
vided  by  the  Institution,  residents  are 
transferred  promptly  to  hospitals,  skilled 
nursing  facilities,  or  other  appropriate 
facilities;  and 

(2)  Except  in  an  emergency,  the  resi¬ 
dent,  his  next  of  kin,  the  attending 
physician,  and  the  responsiWe  agency,  if 
any,  are  consulted  in  advance  of  the 
transfer,  release,  or  discharge  of  any 
resident,  and  casework  services  or  other 
means  are  utilized  to  assure  that  ade¬ 
quate  arrangements  exist  for  meeting 
his  needs  through  other  resources; 

(h)  Has  written  procedures  for  per¬ 
sonnel  to  follow  in  an  emergency  includ¬ 
ing  care  of  the  resident,  notification  of 
the  attending  physician  and  other  per¬ 
sons  responsible  for  the  resident,  ar¬ 
rangements  for  transportation,  for  hos¬ 
pitalization  or  other  £U>propriate  serv¬ 
ices;  and 

(I)  Maintains  a  written  account  of 
all  personal  possessions  and  funds  re¬ 
ceive  by  or  deposited  with  the  institu¬ 
tion  on  a  current  basis  for  each  resident 
with  writt«i  receipts  for  all  expendi¬ 
tures  and  disbursements  made  by  or  in 
behalf  of  the  resident; 

(iii)  Has  an  organiz^  staff  sufficient 
in  numbers  and  qualifications  to  carry 
out  its  policies,  responsibilities,  and 
functions,  including  all  necessary  ar¬ 
rangements  for  professional  medicfil  and 
rehabilitative  services,  and  which  in¬ 
cludes: 

(a)  Resident  living  staff  to  conduct  a 
resident  living  program  designed  to  pro¬ 
vide  training  in  activities  of  daily  living 
and  development  of  self-help  and  social 
skills,  and  to  carry  out  the  recommenda¬ 
tions  and  plans  for  treatment  of  each 
resident  under  the  supervision  of  a  per¬ 
son  (or  persons)  whom  training  and  ex¬ 
perience  is  appre^riate  for  the  program 
and  who  is  qualified  to  supervise  and 
direct  activities  of  daily  living,  and: 

(1)  For  units  including  infants,  chil¬ 
dren  (to  puberty),  adolescents  requiring 
considerable  adult  guidance  and  super¬ 
vision,  severely  and  profoundly  retarded, 
moderately  and  severely  phsrsically 
handicapi^.  and  residents  who  are  ag¬ 
gressive,  assaultive,  or  security  risks,  or 
who  manifest  severely  hyperactive  or 
psychoticlike  behavior,  a  minimum  staff - 
to-resident  ratio  of  1 :  2; 

(2)  For  units  serving  moderately  re¬ 
tarded  adolescents  and  adults  requiring 
habit  training,  a  minimum  staff -to- 
resident  ratio  of  1:  2.5;  and 

(3)  For  units  serving  residents  in  vo¬ 
cational  training  programs  and  adults 
who  work  in  sheltered  employment  situ¬ 
ations,  a  mlnimiun  staff -to-resident  ratio 
of  1:  5; 

(b)  All  professional  personnel  neces¬ 
sary  to  provide  the  professional  programs 
and  services  as  specified  in  paragraph 
(a)  (8)  (i)  of  this  section  and  in  accord¬ 
ance  with  the  needs  of  Its  residents; 

(c)  Health  services  staff  to  assure 
that: 
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(1)  Each  resident  receives  treatments, 
medications,  diet,  and  other  health  serv¬ 
ices  as  prescribed  and  planned,  all  hours 
of  each  day  and  all  days  of  each  week; 
and 

(2)  In  the  presence  of  minor  illness 
and  for  temporary  periods,  bedside  care 
under  the  direction  of  the  resident’s 
physician  is  provided  by  or  supervised  by 
a  registered  nurse  or  licensed  practical 
nurse;  and 

(d)  A  responsible  staff  member  is  on 
duty  at  all  times  who  is  immediately  ac¬ 
cessible,  to  whom  residents  can  report 
injuries,  symptoms  of  illness,  and 
emergencies; 

(iv)  Maintains  a  record  for  each  resi¬ 
dent  which  is  readily  available  to  pro¬ 
fessional  and  other  staff  directly  involved 
with  the  resident  and  to  appropriate  rep¬ 
resentatives  of  the  State  agency.  All 
information  contained  in  a  resident’s 
record  must  be  considered  privileged  and 
confidential.  These  records  include: 

(a)  Identification  information  state¬ 
ment  of  the  resident’s  legal  status  and 
medical,  social,  and  developmental 
history; 

(b)  Copies  of  all  initial  and  periodic 
examinations  and  evaluations  including 
recommendations  and  plans  of  care  and 
service  and  modifications  thereof,  and 
of  periodic  summaries  of  the  resident’s 
progress  in  the  treatment  program; 

(c)  Entries  describing  all  medical 
treatment  rendered  and  medication  ad¬ 
ministered  and  a  report  of  any  accidents, 
extraordinary  incidents,  surgeries,  ill¬ 
nesses,  and  treatment  thereof; 

(d)  A  signed  order  by  a  qualified  Men¬ 
tal  Retardation  Professional  for  any 
physical  restraints;  and 

(c)  A  copy  of  the  discharge  summary 
and  post-institutionalization  plan  of 
care  and  service; 

(V)  Has  resident  living  areas  equipped 
and  designed  as  follows: 

(а)  Resident  rooms  and  toilet  facili¬ 
ties  meet  the  following  requirements: 

(1)  Each  room  has  direct  access  to  a 
corridor  and  outside  exposme  with  the 
floor  at  or  above  grade  level; 

(2)  The  number  of  residents  in  multi¬ 
resident  rooms  does  not  exceed  12 
persons; 

(3)  There  is  a  minimum  of  60  square 
feet  of  floor  space  per  resident  in  a 
multi-resident  room.  Single  rooms  shall 
have  a  minimum  of  80  square  feet  of 
floor  space; 

(4)  Each  resident  is  provided,  in  addi¬ 
tion  to  a  suitable  bed,  adequate  changes 
of  linen,  closet  space,  and  a  chest  of 
drawers  for  his  personal  belongings,  and 
other  appropriate  furniture; 

(5)  All  residents’  rooms  are  located 
near  toilet  and  bathing  facilities,  appro¬ 
priate  in  size  and  design  to  meet  the 
needs  of  both  ambulatory  and  non-am¬ 
bulatory  residents; 

(б)  There  is  one  toilet  and  one  lava¬ 
tory  for  each  eight  residents.  A  lavatory 
is  provided  with  each  toilet  facility.  The 
toilets  are  installed  in  separate  stalls  for 
ambulatory  residents  or  in  curtained 
areas  for  non-ambulatory  residents  to 
insure  privacy;  and 

(7)  There  is  one  tub  or  shower  for 
each  12  residents.  If  a  central  bathing 


area  is  provided,  each  tub  or  shower  is 
divided  by  curtains  to  insure  privacy. 
Showers  and  tubs  are  equipped  with  ade¬ 
quate  safety  accessories;  and 

(b)  The  institution  provides  one  or 
more  areas  for  resident  dining  and  diver- 
sional  and  social  activities;  and 

( J )  There  is  at  least  one  dayroom  area 
on  each  resident  floor.  Areas  used  for  cor¬ 
ridor  traffic  are  not  to  be  counted  as  day- 
room  space;  and 

(2)  If  a  multi-purpose  room  is  used  for 
dining  and  diversional  and  social  activi¬ 
ties,  there  is  sufiScient  space  to  accom¬ 
modate  all  activities  and  prevent  their 
interference  with  each  other; 

(vi)  Assures  that  areas  utilized  to  pro¬ 
vide  therapy  services  and  other  pro¬ 
fessional  services  are  of  sufficient  size 
and  appropriate  design  to  accommodate 
necessary  equipment,  conduct  screenings, 
and  provide  treatment; 

(vii)  Employs  sufficient  housekeeping 
and  maintenance  personnel  to  maintain 
the  interior  and  exterior  of  the  institu¬ 
tion  in  a  safe,  clean,  orderly  manner;  and 

(viii)  Has  a  written  and  regularly  re¬ 
hearsed  plan  for  staff  and  residents  to  be 
followed  in  case  of  fire,  explosion  or  other 
emergency.  It  specifies  persons  to  be 
notified,  locations  of  alarm  signals  and 
fire  extinguishers,  evacuation  routes, 
procedures  for  evacuating  residents,  fre¬ 
quency  of  fire  drills,  and  assignment  of 
specific  tasks  and  resp>onsibilities  to  the 
personnel  of  each  shift. 

(b)  Waivers.  The  single  State  agency 
may  waive  certain  standards  imposed 
pursuant  to  paragraph  (a)  of  this  sec¬ 
tion  as  set  forth  in  this  paragraph,  ex¬ 
cept  as  they  may  be  required  under  State 
law: 

(1)  One  or  more  of  the  specific  pro¬ 
visions  for  environment  and  sanitation 
pursuant  to  paragraph  (a)  (5)  and  (8) 
(V)  of  this  section  or  one  or  more  specflc 
provisions  of  the  applicable  fire  and 
safety  code  pursuant  to  paragraph  (a) 

(3)  of  this  section  may  be  waived  if  the 
single  State  agency  finds  on  the  basis  of 
documented  evidence  derived  from  a 
survey  that: 

(1)  Such  provision(s),  if  rigidly  ap¬ 
plied,  would  result  in  imreasonable  hard¬ 
ship  upon  the  institution; 

(il)  The  waiver  of  the  specific  provi¬ 
sion  (s)  does  not  adversely  affect  the 
health  and  safety  of  the  residents  in  the 
institution  and  a  written  justification  of 
such  determination  is  maintained  on 
file; 

(iii)  Where  structural  changes  in  the 
Institution  are  necessary  to  meet  a  pro¬ 
vision,  the  change  is  of  such  magnitude 
as  to  be  infeasible,  or  economically  im¬ 
practicable;  delay  in  making  such 
changes  would  not  adversely  affect  the 
health  and  safety  of  residents;  and  an 
explanation  of  this  finding  is  maintained 
on  file; 

and  upon  assurance  that: 

(iv)  The  conditions  of  waiver  in  para¬ 
graph  (b)(1)  (i),  (il),  and  (iii)  of  this 
section  are  redetermined  at  the  time  of 
each  survey  and  written  evidence  of  such 
redetermipatlon  is  maintained  on  file; 
and 


(v)  The  waiver  of  requirements  is  re¬ 
scinded  at  any  time  any  of  the  condi¬ 
tions  of  paragraph  (b)(1)  (i),  (ii),  and 
(iii)  of  this  section  are  found  no  longer 
to  apply. 

(2)  The  provision  for  arrangements 
with  one  or  more  general  hospitals  and 
skilled  nursing  facilities  pursuant  to  par¬ 
agraph  (a)  (2)  of  this  section  may  be 
waived  wholly  or  in  part  if  by  reason  of 
remote  location  or  other  good  and  suf¬ 
ficient  reason  the  institution  is  unable  to 
effect  such  an  arrangement  with  a  hos¬ 
pital  and  skilled  nursing  facility.  How¬ 
ever,  this  requirement  may  not  be  waived 
in  whole  if  it  can  be  satisfied  in  part.  A 
finding  of  remote  location  or  other  good 
and  sufficient  reason  may  be  made  when 
the  single  State  agency  finds  that: 

(i)  There  is  no  general  hospital  or 
skilled  nursing  facility  serving  the  area 
in  which  the  institution  is  located;  or 

(ii)  There  are  one  or  more  general 
hospitals  or  skilled  nursing  facilities 
serving  the  area  and  the  Institution  has 
attempted  in  good  faith  and  has  ex¬ 
hausted  all  reasonable  possibilities  to 
enter  into  an  agreement  with  such  fa¬ 
cilities,  and 

(a)  The  institution  has  provided  copies 
of  letters,  records  of  conferences,  or 
other  evidence  to  support  its  claim  that 
it  has  attempted  in  good  faith  to  enter 
into  an  agreement,  and 

(b)  Hospitals  or  skilled  nursing  facil¬ 
ities  in  the  area  have,  in  fact,  refused  to 
enter  into  an  agreement  with  the  insti¬ 
tution  in  question. 


PART  250— ADMINISTRATION  OF 
MEDICAL  ASSISTANCE  PROGRAMS 

6.  A  new  §  250.24  is  added  to  Part  250 
as  set  forth  below: 

§  250.24  Independent  professional  re¬ 
view  in  intermediate  care  facilities. 

(a)  State  plan  requirements.  A  State 
plan  for  medical  assistance  imder  title 
XIX  of  the  Social  Security  Act  which 
includes  intermediate  care  facility  serv¬ 
ices  must: 

( 1 )  Provide,  with  respect  to  individuals 
eligible  under  the  State  plan  who  are  ad¬ 
mitted  to  an  intermediate  care  facility 
or  who  make  application  while  in  such  a 
facility,  for  an  interdisciplinary  profes¬ 
sional  review  (covering  physical,  emo¬ 
tional,  social  and  cognitive  factors)  of 
the  need  for  the  care  in  and  the  services 
provided  by  such  a  facility  and  for  a 
written  individual  plan  of  care  and  serv¬ 
ice.  Under  this  requirement,  the  folowing 
methods  are  followed  in  each  case  prior 
to  admission  or,  in  the  case  of  individuals 
who  make  application  while  in  an  in¬ 
termediate  care  facility,  prior  to  author¬ 
ization  of  payments: 

(i)  Each  eligible  individual  receives  a 
comprehensive  medical,  social,  and  psy¬ 
chological  evaluation,  which  includes: 

(a)  Diagnoses,  summaries  of  present 
medical,  psychological  and  social  find¬ 
ings,  medical  and  social  family  history, 
mental  and  physical  functional  capacity, 
prognoses,  range  of  service  needs  and 
amounts  of  care  requu’ed; 

(b)  An  evaluation  by  an  ageny  worker 
of  the  resources  available  in  the  home, 
family  and  community;  and 
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(c)  An  explicit  recommendation  by 
the  interdisciplinary  professional  team 
with  respect  to  admission  cm*  in  the  case 
of  persons  who  make  appllcaticm  while 
in  an  Intermediate  care  facility,  con¬ 
tinued  care  in  such  facility.  Where  ad¬ 
mission  is  not  indicated,  but  must  never¬ 
theless  be  recommended  or  implemented 
because  of  current  lack  of  apprc^riate 
alternatives,  such  finding  is  noted  and 
plans  are  initiated  for  the  active  explora¬ 
tion  of  alternatives; 

(ii)  The  individual  plan  of  care  and 
service  is  formulated  in  accordance  with 
the  findings  and  recommendations  of  the 
evaluation  team  and  Includes:  written 
objectives;  orders  for  medications,  treat¬ 
ments,  restorative  and  rehabilitative 
services,  therapies,  diet,  activities,  and 
special  procedures  designed  to  meet  the 
objectives;  plans  for  continuing  care 
(including  provisions  for  review  and  nec¬ 
essary  modifications  of  the  plan)  and 
discharge;  and 

(lii)  Written  reports  of  the  evaluation 
and  the  written  individual  plan  of  care 
and  service  are  delivered  to  the  facility 
and  entered  in  the  individual’s  record  at 
the  time  of  admission  or,  in  the  case  of 
Individuals  already  in  the  facility,  im¬ 
mediately  upon  completion. 

(2)  Provide  for  redetermination  at 
least  semi-annually  of  the  individual’s 
continuing*  need  for  Institutional  care 
and  consideraticm  of  alternate  methods 
of  care  by  medical  and  other  professional 
personn^  who  are  not  themselves  di¬ 
rectly  responsible  for  the  care  of  the 
resident  and  who  are  not  employed  by 
or  financially  interested  in  any  such 
facility. 

(3)  Provide  for  periodic  on-site  in¬ 
spection  to  be  made  in  all  intermediate 
care  facilities  caring  for  individuals 
imder  the  plan  by  one  or  more  independ¬ 
ent  professional  review  teams  which 
shall: 

(1)  (a)  Include  one  or  more  physicians 
or  registered  nurses,  and  psychologists, 
social  workers,  or  other  appropriate 
health  and  social  service  professional; 

(b)  In  the  case  of  Institutions  for  the 
mentally  retarded,  include  one  or  more 
physicians  or  registered  nurses,  and 
psychologists,  social  workers,  or  other 
appropriate  health,  social  service,  men- 
t^  retardation  and  Q>eclal  education 
professionals; 

(c)  In  the  case  of  institutions  for 
mental  diseases,  include  one  or  more 
psychiatrists  (or  other  physicians  knowl¬ 
edgeable  about  mental  Institutions)  or 
registered  nurses,  and  psychologists, 
social  workers,  or  other  appropriate 
health,  social  service,  and  mental  health 
professionals;  and 

(d)  Where  there  is  no  physician  on  the 
review  team,  assure  availability  of  a 
physician  to  provide  consultation  to  the 
team; 

(ii)  Flinction  under  the  supervision  of 
a  team  member  knowledgeable  about 
institutional  care  and  services,  and 

(a)  In  the  case  of  an  intermediate  care 
facility  serving  a  geriatric  popvilation,  be 
knowledgeable  about  the  specific  prob¬ 
lems  and  needs  of  the  geriatric  resident; 

(b)  In  the  case  of  an  institution  for 
the  mentally  retarded,  be  knowledgeable 
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about  the  specific  problems  and  needs  of 
the  mentally  retarded  resident;  and 

(c)  In  the  case  of  an  institution  for 
mental  diseases,  be  knowledgeable  about 
the  specific  problems  and  needs  of  the 
mentally  ill  resident;  and 

(ill)  Have  no  members  who  have  a  fi¬ 
nancial  interest  in  or  are  employed  by 
any  Intermediate  care  facility,  or  who 
provide  professional  services  to  any  in¬ 
termediate  care  facility  reviewed  by  the 
team  of  which  they  are  members. 

(4)  Provide  that: 

(i)  ’Ihere  are  a  sufficient  niunber  of 
teams,  so  distributed  within  the  State 
that  on-site  insp>ections  can  be  made  In 
all  intermediate  care  facilities  caring  for 
residents  imder  the  plan  at  appropriate 
intervals; 

(ii)  No  physician  member  of  a  team 
Inspects  the  care  of  residents  for  whom 
he  Is  the  attending  physician; 

(iii)  At  least  one  Inspection  by  an  in¬ 
dependent  professional  review  team  is 
made  In  each  intermediate  care  facility 
within  1  year  from  the  effective  date  of 
these  regulations  and  thereafter  at  In¬ 
tervals  to  be  determined  by  the  team 
and  the  single  State  agency  for  each  fa¬ 
cility  on  the  basis  of  consideration  of  the 
quality  of  care  being  rendered  in  the 
facing  and  the  needs  of  residents  in  the 
faculty,  but  not  less  often  than  annually; 

(Iv)  No  facility  is  notified  of  the  time 
of  an  inspection  more  than  48  hours  be¬ 
fore  the  arrival  of  the  independent  pro¬ 
fessional  review  team;  and 

(v)  The  Independent  professional  re¬ 
view  team  insp^tion  includes  personal 
contact  with  and  observation  of  eaAi 
resident  receiving  assistance  tmder  the 
plan  by  a  team  member  or  members,  and 
review  of  each  such  resident’s  records 
including  the  individual  plan  of  care 
and  service.  Such  reviews  and  observa¬ 
tions  are  to  determine  the  adequacy  of 
the  services  available  to  meet  the  current 
health,  rehabilitative,  and  social  needs 
and  promote  the  optimal  physical, 
mental,  and  psychosocial  functioning  of 
residents;  the  adequacy,  appropriateness, 
and  quality  of  services  actually  being 
rendered  each  Individual  receiving  serv¬ 
ices  under  the  plan;  the  necessity  and 
desirability  of  the  continued  placement 
of  such  residents  in  such  facilities;  the 
feasibility  of  meeting  their  health  and 
rehabilitative  needs  through  alternative 
institutional  or  nonlnstitutional  serv¬ 
ices;  and  in  the  case  of  institutions  for 
the  mentally  retarded,  whether  the 
mentally  retarded  individual  is  also  re¬ 
ceiving  active  treatment.  Under  this  re¬ 
quirement,  such  determinations  may  be 
based  upon  consideration  of  such  items 
as  whether: 

(a)  The  medical,  social,  and  psycho¬ 
logical  evsduation  and  the  individual  plan 
of  care  and  service  are  complete  and  cur¬ 
rent,  the  individual  plan  of  care  and  serv¬ 
ice  is  being  followed,  and  all  services 
ordered  (Including  dietary  orders)  are 
being  rendered  and  properly  recorded; 

(b)  Prescribed  medications  have  been 
reviewed  by  the  attending  physician  at 
least  quarterly,  and  tests  or  observations 
of  residents  Indicated  by  their  medication 
regimen  have  been  made  at  appropriate 
times  and  properly  recorded; 


(c)  Progress  notes  are  made  regularly 
by  all  professionals  working  with  the 
resident  and  appear  to  be  consistent  with 
the  observed  condition  of  the  resident; 

( d )  Adequate  health  services  are  being 
rendered  each  resident  as  evidenced  by 
such  observations  as  cleanliness,  absence 
of  signs  of  malnutrition  or  dehydration 
and  apparent  activity  and  alertness; 

(e)  Adequate  rehabilitative  services 
are  being  rendered  each  resident  as  evi¬ 
denced  by  a  planned  program  of  activi¬ 
ties  to  prevent  regression,  the  progress 
toward  meeting  the  plan  objectives  and 
the  apparent  maintenance  of  optimal 
physical,  mental,  and  psychosocial 
function; 

(/)  'The  resident  currently  requires 
any  service  not  available  In  or  actoally 
being  furnished  by  the  particular  facility 
or  through  arrangements  with  others; 
and 

(g)  Each  resident  actually  needs  con¬ 
tinued  placement  in  the  facility  or  there 
is  an  appropriate  plan  to  transfer  the 
resident  to  an  alternate  method  of  care. 

(5)  Provide,  ’That: 

(i)  A  full  and  complete  report  on  each 
Inspection  visit  is  promptly  submitted  by 
the  independent  professional  review  team 
to  the  single  State  agency  covering  the 
observations,  conclusions,  and  recom¬ 
mendations  of  the  team  with  respect  to 
the  adequacy,  appropriateness  and  qual¬ 
ity  of  all  resident  services  provided  in  the 
facility  or  through  arrangements,  as  well 
as  specific  findings  with  respect  to 
individuals; 

(ii)  The  single  State  agency  forwards 
a  copy  of  each  inspection  report  both  to 
the  facility  involv^  smd  its  functioning 
utilization  review  committee,  to  the 
agency  of  the  State  responsible  for  licen¬ 
sure  and  to  the  agencies  responsible  for 
certification  or  wjproval  of  the  facilities 
Involved  for  purposes  of  title  XIX  and  to 
other  agencies  of  the  State  which  require 
the  information  in  such  reports  in  the 
performance  of  their  officlsd  functions; 
and 

(iii)  Reports  and  recommendations 
are  followed  by  documented  corrective 
action  on  the  part  of  the  single  State 
agency. 

(b)  Coordination  of  medical  review 
and  independent  professional  review.  Pe¬ 
riodic  Inspections  by  independent  pro¬ 
fessional  review  teams  as  required  by 
paragraph  (a)  of  this  section  may  be 
conducted  by  medical  review  teams  (see 
S  250.23)  where  the  composition  of  such 
a  team  meets  the  requirements  of  para¬ 
graph  (a)  (3)  of  this  section  or  is  modi¬ 
fied  or  supplemented  to  meet  such  re¬ 
quirements  for  piupose  of  its  independ¬ 
ent  professional  review  activities,  and 
where  such  medical  review  team  is  willing 
and  able  to  undertake  in  addition  to  its 
regular  medical  review  program  the  on¬ 
site  inspection  functions  required  by 
paragraph  (a)  (4)  of  this  section. 

(c)  Coordination  of  tUilization  re¬ 
view  and  independent  professional 
review.  (1)  Periodic  inspections  by  in¬ 
dependent  professional  review  teams  as 
required  by  paragraph  (a)  of  this 
section  may  be  conducted  by  nonin¬ 
stitution  based  utilization  review  com- 
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mittees  where  the  composition  of 
such  a  committee  meets  ^e  require¬ 
ments  of  paragraph  (a)  (3)  of  this 
section,  or  is  modified  or  supple¬ 
mented  to  meet  such  requirements  for 
purpose  of  its  independent  professional 
review  activities,  and  where  such  com¬ 
mittee  is  willing  and  able  to  undertake 
in  addition  to  its  regular  utilization  re¬ 
view  program  the  on-site  inspection 
functions  required  by  paragraph  (a)(4) 
of  this  section. 

(2)  In  the  case  of  a  facility  which  is 
not  concurrently  a  provider  of  service 
imder  title  XVin  of  the  Act,  an  inspec¬ 
tion  by  an  independent  professional  re¬ 
view  team  conducted  according  to  the 
requirements  of  paragraph  (a)  of  this 
section,  whether  or  not  performed  by  a 
utilization  review  committee  as  provided 
in  paragraph  (c)(1)  of  this  section, 
may,  at  the  discretion  of  the  single  State 
agency,  be  considered  to  satisfy  the  re¬ 
quirement  for  utilization  review  of  long- 
stay  cases  for  the  next  regularly  sched¬ 
uled  meeting  of  the  utilization  review 
committee. 


7.  Section  250.30  Is  amended  by  re¬ 
vising  paragraph  (a)  (6)  and  adding  a 
new  paragraph  (b)  (3)  (iii)  as  set  forth 
below: 

§  250.30  Rea^ionable  charges. 

(а)  State  plan  requirements.  *  *  * 

(б)  Provide  that  participation  in  the 
program  will  be  limited  to  providers  of 
service  who  accept,  as  payment  in  full, 
the  amounts  paid  in  accordance  with 
the  fee  structure,  except  that,  with  re¬ 
spect  to  payment  for  care  furnished  in 
skilled  nursing  facilities  and  services  in 
intermediate  care  facilities,  existing  sup¬ 
plementation  programs  are  permitted 
where  the  State  has  determined  and  ad¬ 
vised  the  Secretary  of  Health,  Elducation, 
and  Welfare  that  its  payments  for  such 
care  or  services  furnished  under  the  plan 
are  less  than  the  reasonable  cost  of  such 
care  or  services  permitted  under  Federal 
regulations,  and  the  State  has,  prior  to 
January  1,  1971,  in  the  case  of  skilled 
nursing  facilities,  and  July  1,  1973,  in 
the  case  of  intermediate  care  facilities, 
provided  the  Secretary  with  a  plan  for 


phasing  out  such  supplementation  with¬ 
in  a  reasonable  period  after  the  applica¬ 
ble  date. 

•  •  •  •  • 

tb)  Upper  limits.  •  •  * 

(3)  •  •  * 

(iii)  Intermediate  care  facility  serv¬ 
ices.  Customary  charges  which  are  rea¬ 
sonable.  Schedules  of  payments  estab¬ 
lished  by  the  State  agency  shall  not  ex¬ 
ceed  an  upper  limit  based  on  the  average 
per  diem  rate  paid  for  skilled  nursing  fa¬ 
cility  services  in  the  State.  Schedules 
will  be  acceptable  if  within  the  upper 
limits  either  on  a  facihty-by-facility 
basis  or  on  the  basis  of  average  payments 
according  to  a  reasonable  classification 
of  facilities  based  on  levels  of  care.  (A 
financial  audit  of  the  facilities  is  not 
required,  but  the  State  shaU  establish 
schedules  of  payments  which  are  con¬ 
sistent  with  the  intent  that  upper  limits 
do  not  exceed  average  amounts  paid  for 
skilled  nursing  facility  services.) 

•  •  •  •  • 
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